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Before the ,
COPYRIGHT ROYALTY JUDGES

LIBRARY OF CONGRESS
Washington, D.C.
In the Matter of
Mechanical and Digital Phonorecord Delivery Rate Docket No. 2006-3 CRB DPRA
Adjustment Proceeding

WRITTEN DIRECT STATEMENT OF
NATIONAL MUSIC PUBLISHERS’ ASSOCIATION, INC.,,
THE SONGWRITERS GUILD OF AMERICA AND
THE NASHVILLE SONGWRITERS ASSOCIATION INTERNATIONAL

National Music Publishers’ Association, Inc. (“NMPA”), the Songwriters
Guild of America (“SGA”) and the Nashville Songwriters Association International
(“NSATI”) (collectively, the “Copyright Owners”) respectfully submit this Written Direct
Statement pursuant to the order entered by the Chief Copyright Royalty Judge on October
25, 2006 in support of their proposal for rates and terms for mechanical royalties under
Section 115 of the Copyright Act to be effective from January 1, 2008 through December
31, 2012.

Introduction

This proceeding will determine the mechanical royalty rate paid to
songwriters and music publishers for the use of their musical works pursuant to the
compulsory license provision of the Copyright Act. Songwriters — the composers and
lyricists — are the authors of the work and those in whom the musical work copyright
initially vests. Music publishers, to whom a songwriter frequently assigns his or her

copyright in exchange for a share of the income from the work’s exploitation, help



songwriters create and exploit their works by, among other activities, assisting them in
their creative process, promoting the Works to record companies and performing artists,
and licensing and administering the works.

Notwithstanding the pivotal role they play in the music industry,
songwriters face financial struggles throughout their careers. Music publishers have
experienced declines in their shares of revenue from mechanical royalties, and face
increasing costs in connection with their crucial services provided to songwriters.

The current statutory mechanical royalties — comprising a significant
portion of songwriter and music publisher income — do not fairly compensate
songwriters and music publishers. The mechanical royaltyvrate for the distribution of
music in both physical and digital format currently is 9.1 cents — a mere 7.1 cents above
the rate set nearly a century ago at the time of the compulsory license’s enactment.
Copyright Owners agreed to the current rate — lower than that to which they believed
they were entitled at the time — in the late 1990s, when the market for the sale of music
in physical CD album format was thriving.and the market for the digital distribution of
music was in its infancy.

Those markets stand in stark contrast to the physical and digital
distribution markets of today. Among other differences, physical sales have dropped
dramatically. At the same time, the legitimate market for digital distribution has
flourished, increasing the value of music to consumers, reduci.ng the costs of record
companies and digital music providers of making music available to the public, and
enabling consumers to purchase primarily singles rather than albums. These striking

changes have caused declines in the mechanical royalties paid to the Copyright Owners



— challenging the vitality of these professions — and compel increased mechanical
royalty rates.

As set forth in detail below, the Copyright Owners’ proposal requests
increased physical and digital rates to account for these market differences. The
Copyright Owners’ proposal advances the statutory goals set forth in Section 801(b) of
the Copyright Act. Increased rates will ensure adequate compensation to the Copyright
Owners, allbwing them to continue creating songs and to continue to make their works
available to the public, while providing them a fair return on their critical creative efforts.
Increased rates will also more accurately reflect the relative roles of the parties in the
product made available to the public in today’s markets. These rates will not be
disruptive to the recorded music industry, which is enjoying increasing profits. Nor
should the fair division of royalties between creators of musical works and the owners of
sound recordings disrupt the digital distribution of music by digital music providers.

In sum, increased mechanical royalty rates are vital to the Copyright
Owners and their continued creation of musical works. The musical work is the heart of
the music industry. Without the musical work, there would be no song for recording
artists to perform and no song for record companies and digital music providers to sell.
And without the Copyright Owners, there would be no musical works.

Background
The Copyright Owners

NMPA is the principal trade association of music publishers in the United

States. Founded in 1917, it has approximately 600 members, which own or control the

majority of musical compositions available for licensing in this country. NMPA



represents the rights of music publishers and, through them, songwriters, in litigation,
legislation, industry-wide negotiations and rate-setting proceedings. It is the most active
proponent for the interests of music publishers in the United States. NMPA’s licensing
affiliate, The Harry Fox Agency, Inc. (“HFA”), was established in 1927 and serves as a
licensing and collecting agent on behalf of its over 27,000 publisher-principals in
licensing their copyrighted musical compositions for reproduction and distribution.

The SGA is the nation’s oldest and largest organization run exclusively by
and for songwriters. Founded in 1931, the SGA is an unincorporated voluntary
association of approximately 5,000 songwriters and songwriter estates throughout the
United States. The SGA promotes the interests of songwriters by assisting them with
skill development, royalty audits and collection, catalog administration and legislative
advocacy. One of its primary objectives is to ensure that those who devote their careers
to songwriting earn royalties adequate to support themselves and their families.
Consistent with thaf objective, the SGA joined NMPA as representatives of the interests
of songwriters and other copyright owners in prior mechanical rate proceedings.

The NSAI is a trade organization dedicated to providing a support system
for songwriters of all genres. Established in 1967, the NSAI protects the legal and
economic interests of its approximately 5,000 songwriter members and acts to safeguard
the future of the songwriting profession. The NSAI offers a wide array of services to its
members, including hosting workshops to teach them the art of songwriting, organizing

festivals to showcase their talents, and lobbying on their behalf before Congress.



The Existing Mechanical Royalty Rates

The compulsory mechanical license was initially enacted as Section 1(e)
of the 1909 Copyright Act. The first statutory rate for reproducing and distributing
musical works .was set at 2 cents per song. This rate did not change until the
implementation of the Copyright Act of 1976, when Congress raised the rate to 2.75 cents
and amended the law to add a rate adjustment mechanism. See 17 U.S.C. § 115. The last
time mechanical royalties were set by a contested proceeding was in 1980. In that
proceeding, the Copyright Royalty Tribunal established a compulsory rate for physical
phonorecords equal to the larger of 4 cents or .75 cents per minute of i)laying time or -
fraction thereof, with scheduled increases in 1983, 1984 and ‘1986 to the larger of 4.25
cents or .8 cents per minute, 4.5 cents or .85 cents per minute, and 5 cents or .95 cents per
minute, respectively. See 37 C.F.R. § 255.3; see a.lso 46 F.R. 62267-02.

In 1987, pursuant to a joint proposal by NMPA, the SGA and the
Recording Industry Association of America, Inc. (“RIAA”), the Copyright Royalty
Tribunal established a schedule of rate increases indexed for inflation based on the CPI
every two years over the next 10 years, except that rates could not be dccreased below
1986-1987 levels or increased in any single adjustment by more than 25 percent. See 37
C.F.R. § 255.3; see also 52 F.R. 23546; 52 F.R. 22637. The rates were increased to the
larger of 5.25 cents or 1 cent per minute in 1988, 5.7 cents or 1.1 cents per minute in
1990, 6.25 cents or 1.2 cents per minute in 1992, 6.6 cents or 1.25 cents per minute in
1994, and 6.95 cents or 1.3 cents per minute in 1996. See id.

In 1995, Congress passed the Digital Performance Right in Sound

Recordings Act (“DPRA”), which confirmed that digital phonorecord deliveries



(“DPDs”) are subject to the mechanical license. See Pub. L. 104-39, 109 Stat. 336. The
Copyright Act defines a DPD as “each individual delivery of a phonorecord by digital
transmission of a sound recording which results in a specifically identifiable reproduction
by or for any transmission recipient of a phonorecord of that recording.” 17 U.S.C.
§115(d).

The current mechanical royalty rates for physical phonorecords arise out
of a 1997 agreement (“1997 Agreement”) between NMPA and the SGA, on behalf of the
Copyright Owners, and the RIAA. Rather than litigate a contested proceeding — a heavy
expense for entities such as the Copyright Owners who lack the financial resources of the
record companies — and because sales of music in physical format such as CDs had been
steadily climbing, the Copyright Owners agreed to a rate for physical phonorecords lower
than that to which they believed they were entitled at that time. Pursuant to the 1997
Agreement, the mechanical royalty rate for physical phonorecords as of January 1, 2006
is the larger of 9.1 cents per track or 1.75 cents per minute of playing time or fraction
thereof.!

As part of the 1997 Agreement, the parties agreed, on a non-precedential

basis, to propose rates for so-called “permanent downloads™ but did not address the rates

! Had the penny rate of 2.1 cents set in 1909 been increased at the same rate as prices
generally (as measured by the CPI), the rate, as of January 1, 2006, would have been
40.7 cents.

These rates, as well as the rates for the reproduction and distribution of physical
phonorecords, were embodied in a joint petition submitted by NMPA, the SGA and
the RIAA to the Copyright Office on November 5, 1997. After further proceedings
regarding rates and terms for DPDs, the parties reaffirmed their agreement on
October 13, 1998.



for other digital uses, such as “limited downloads” and “interactive streams.” At the
time, the market for the digital distribution of music was in its infancy and the Copyright
Owners had no empirical or economic evidence that would have enabled them to value
accurately the future of digital distribution of music. Given this uncertainty, and in order
to avoid the substantial costs associated with a litigated rate-setting proceeding, the
Copyright Owners agreed to accept physical rates for permanent downloads. Thus, the
mechanical royalty rate for permanent downloads as of January 1, 2006 is the larger of
9.1 cents per track or 1.75 cents per minute of playing time or fraction thereof.

The parties did not come to an agreement on the rates for other digital
uses, which remain unresolved. Beginning in 2001, the parties addressed the licensing of
these additional methods of digital distribution of music and entered into a series of
agreements allowing users immediately to use musical works and pay Copyright Owners
for those uses later once an appropriate mechanical rate had been set.* In exchange for
the payment of relatively modest advances to the Copyright Owners, record companies

and digital music providers were allowed to set up businesses quickly so that they could

3 Intoday’s world, digital distribution of music is typically categorized as falling into

three different modes of delivery. A “permanent download” is a digital delivery of a
sound recording of a musical work that is not limited in availability for listening by
the end user either to a period of time or number of times the sound recording can be
played. A “limited download” is a digital delivery of a sound recording of a musical
work that is available for listening by the end user for a limited period of time or a
limited number of times. An “interactive stream” is a digital delivery of a sound
recording of a musical work, using streaming technology, in response to an end user’s
request.

See, e.g., Agreement between Recording Industry Association of America, Inc. and
National Music Publishers' Association, Inc. and The Harry Fox Agency, Inc. (2001);
Agreement Concerning the Licensing of Certain Internet Music Subscription Services
between Listen.com, Inc. and The Harry Fox Agency, Inc. (2001); Agreement
Concerning the Licensing of Certain Internet Music Subscription Services between
FullAudio Corporation and The Harry Fox Agency, Inc. (2002).



capitalize on the new technology, without prejudicing the Copyright Owners’ rights to
seck appropriate digital rates once the digital distribution market became more fully
evolved.

The Changes in the Markets for the
Physical and Digital Distribution of Music

The current mechanical royalty rates were agreed to by the parties against
the backdrop of a thriving market for the sale of music in physical format and an infant
market for the digital distribution of music. Today, those markets have dramatically
changed, undermining the premises upon which the current rates are based.

With respect to the sale of music in physical format, the Copyright
Owners agreed to a relatively low penny rate in 1997 on the assumption that physical
sales, as they had been, would continue to rise. Thus, the Copyright Owners believed
that a low rate, when multiplied by a large number of full album CD sales, would yield
them a fair aggregate return. In reality, physical sales have declined precipitously. This
decline in physical sales resulted from a number of factors. First, the emergence of
technology enabling the digital distribution of music and the initial dearth of legitimate
online music services led to an unprecedented level of piracy. Because the Copyright
Owners depend on mechanical royalties for every copy made of their works, the massive
piracy occurring online has deprived the Copyright Owners of immeasurable royalties —
losses that the Copyright Owners (subject to the compulsory license) cannot recover
simply by raising prices. Second, as the legitimate market for the digital distribution of
music has evolved, the market for physical sales has been diminished, resulting in fewer

sales of physical product.



Moreover, the mechanical royalty rate is a ceiling above which the
Copyright Owners cannot negotiate. It serves as a one-sided constraint in favor of the
user. For example, the record companies frequently insist on rates below the statutory
rate through so-called “controlled composition clauses” in record company agreements
with songwriters who also perform their works, which clauses typically reduce the
mechanical royalty rate (often to 75% or less of the statutory rate) and cap the total
mechanical royalties paid to the songwriter at a certain number of songs per album.

With respect to the digital distribution of music, what was in the late
1990s a nascent market has now flourished into a vibrant and rapidly growing market
characterized by significant differences from the market for the distribution of music in
physical format. First, the digital distribution of music permits consumers to purchase
particular tracks from an album without purchasing others. In the physical market,
consumers typically purchased music on albums, each of which contained numerous
tracks of varying levels of popularity, even though consumers generally sought to obtain
copies of only one or two “hit” songs. Thus, although the Copyright Owners did not
receive what they believed to be a high enough amount on each track on an album in the
physical world, they received royalties on all of the tracks. In the digital market, by
contrast, consumers are able to “cherry-pick” their purchases, resulting in the fact that the
digital market is a predominantly singles-based market. Copyright Owners, therefore, get
paid only for the purchased “hits.”

Second, music delivered digitally provides greater value to consumers
than music delivered in physical format. For example, the digital distribution of music

provides consumers with greater and more convenient access to works, portability of



their music collections, and the ability to sample works prior to purchase. At the same
time that music distributed digitally provides increased value to consumers, its
distribution in digital format is far less costly to record companies and digital music
providers than its distribution in physical format.

The result of these market changes has. been a decline in the payment of
mechanical royalties to songwriters and music publishers. As the Copyright Owners’
songwriting witnesses will explain, songwriting as a career presents often insurmountable
financial struggles. Ina brofession that offers no reliable income stream, any reduction
of compensation in the already-modest payments received will have adverse
consequences for creative output. And, as the music publishers will explain, they face
declining mechanical royaltie.s‘and increasing costs of providing their essential support to
songwriters.

The Copyright Owners’ Proposal

For these reasons and those set forth in greater detail below and in the
accompanying expert reports and witness statements, the existing mechanical rates
should be increased and several new terms to the compulsory license should be adopted.

Thus, the Copyright Owners propose the following rates and terms:’

®  The terms proposed here supplement — and do not override — existing terms except

where there is a conflict. Moreover, the Copyright Owners’ proposal has been crafted
pre-discovery and necessarily is preliminary. The Copyright Owners expect to
discover financial information from the record companies demonstrating, among
other things, their costs involved in the sale of music in digital and physical format,
their margins, financial forecasts and their agreements with digital music distributors.
Thus, the Copyright Owners reserve their right, and expect, to amend or supplement
their proposal following discovery.

10



Rates

X Physical Phonorecords: A penny rate equal to the greater of 12.5 cents per
song or 2.40 cents per minute of playing time or fraction thereof, subject
to periodic adjustments for inflation, as measured by the Consumer Price
Index (“CPI”).

J Permanent Downloads: A penny rate equal to the greater of 15 cents per
track or 2.90 cents per minute of playing time or fraction thereof, subject
to periodic adjustments for inflation as measured by the CPI.

o Limited Downloads: A rate equal to the greatest of: (i) 15 percent of
revenue;® (ii) one-third of the total content costs paid for mechanical rights
to musical compositions and rights to sound recordings; or (ii1) the greater
of $0.0033 per use or $0.00064 per minute of playing time or fraction
thereof, subject to periodic adjustments for inflation as measured by the
CPL

o Interactive Streaming: A rate equal to the greatest of: (i) 12 % percent of
revenue; (i1) 27% percent of the total content costs paid for mechanical
rights to musical compositions and rights to sound recordings; or (iii) the
greater of $0.00275 per use or $0.00053 per minute of playing time or
fraction thereof, subject to periodic adjustments for inflation as measured
by the CPIL.

o Ringtones’: A rate equal to the greatest of: (i) 15 percent of revenue; (ii)
one-third of the total content costs paid for mechanical rights to musical

6

Given the rapidly evolving models of digital music distribution, the computation of
revenue is of critical import. For services that are music-only, the revenue base
against which the royalty would apply would be all revenue, including but not limited
to subscription fees paid for access to or use of music, the fair market value of non-
cash or in-kind consideration paid or payable by third parties, monies and other
consideration from audio or visual advertising, promotions, sponsorships, time or
space made available to subscribers of a subscription service, and monies and other
consideration from the sale of any product or service directly related to a music
service. For online services for which music is only one part of what is offered to
consumers, or for which no separate fee for music is charged, the intention, as
discussed, is to capture all revenue that is fairly attributable to music, however that
revenue is generated. A more precise definition will not be possible until after
discovery.

A ringtone is a snippet of a sound recording or digital file of a musical work of up to
30 seconds in length that is downloaded to a mobile phone or similar device to
personalize its ring. The Copyright Owners believe that ringtones are not within the
parameters of the compulsory license, and have appealed the Register’s recent
decision to the contrary. As explained in the accompanying witness statements, the

11



Terms

compositions and rights to sound recordings; or (iii) 15 cents per ringtone,
subject to periodic adjustments for inflation as measured by the CPI.

Payment. Without affecting any right to terminate a license for failure to
report or pay royalties as provided in §115(c)(6), late fees shall be
assessed at 1.5% per month (or the highest lawful rate, whichever is
lower) from the date payment should have been made (the twentieth day
of the calendar month following the month of distribution) to the date
payment is actually received by the Copyright Owner. For pass-through
licensing, there shall be an automatic 3% assessment on all royalty
payments by the licensee to address the fact that the Copyright Owners
would receive payment sooner if the retailer were paying the Copyright
Owners directly (such assessment to be augmented by additional late fees
at 1.5% per month if payment by the licensee is otherwise late). A
Copyright Owner shall be entitled to recover from the licensee reasonable
attorneys’ fees expended to collect past due royalties and late fees.

Applicability of Rates: The statutory rate to be applied is the rate in effect
as of the date of distribution.

Reserves: In the case of physical product, there is a general failure to
comply with, and abuse of, the existing reserve rules (see 37 C.F.R. §
201.19) — to be further confirmed in the discovery process — with the
effect of substantially decreasing and delaying payments to publishers and
songwriters. Subject to our findings in discovery, the Copyright Owners
may propose the elimination of reserves for physical product or, at a
minimum, new rules designed to correct the abuses.

Specific Licensing and Reporting: Licenses are to be taken by specific
configuration (e.g., CD, cassette, permanent download, limited download,
interactive stream, etc.). In addition to any other applicable requirements,
reporting must be broken down by specific configuration (i.e., must detail
how many units distributed of a particular configuration, and the
applicable rate and royalties due for that configuration) and, in the case of
pass-through licensing, must be further broken down to indicate the retail
outlet through which the distribution was made to the end user.

Copyright Owners have entered into numerous voluntary license agreements granting
copyright users the right to create ringtones at varying rates above the current
statutory fee.

12



The Copyrigsht Owners’ Proposal Is Reasonable

The Copyright Act sets forth several criteria to be applied in the
determination of whether mechanical royalty rates and terms are reasonable. Thus, rates
and terms should: (1) maximize the availability of creative works to the public; (2)
afford the copyﬁght owner a fair return for his or her creative work and the copyright
user a fair income under existing economic conditions; (3) reflect the relative roles of the
copyright owner and the copyright user in the product made available to the public with
respect to relative creative contribution, technological contribution, capital investment,
cost, risk, and contribution to the opening of new markets for creative expression and
media for their communication; and (4) minimize any disruptive impact on the structure
of the industries involved and on generally prevailing industry practices. See 17 U.S.C.
§801(b)(1). The Copyright Owners’ proposal is reasonable under all of these criteria.

First, an increase in the mechanical rate consistent with the Copyright
Owners’ proposal is required to maximize the availability of creative works to the public
by providing needed incentives to Copyright Owners to create new works. Mechanical
royalties are an essential component of the incomes of both songwriters and music
publishers, and over the past ten years, their mechanical royalties have steadily declined.
As the songwriter witnesses will make clear, songwriting is a ﬁnancial_ly trying
profession, with many songwriters forced tokwork odd jobs to make ends meet — thereby
minimizing the time they have to devote to their craft — and others forced to abandon
their songwriting aspirations altogether for other careers. Declining royalties also
jeopardize the ability of music publishers to provide their critical support to songwriters.

Increased rates will allow music publishers to support their songwriters and increase their

13



rosters, and increased rates will allow more and more songwriters to do what they do
best: create musical works for the enjoyment of the public.

Increased rates will also provide the Copyright Owners with a fair return
for their creative works. As the songwriter and music publisher witnesses will explain in
detail, the efforts made by the Copyright Owners to create musical works are extensive.
For the songwriters, songwriting is a passion requiring great dedication and often
enormous sacrifice. The music publishers, too, make substantial efforts in furtherance of
the creative process by providing crucial creative, financial, promotional and
administrative support to songwritefs. In view of thgse efforts — which are the mosf
significant creative contributions in terms of the end product delivered to consumers —
an increase in mechanical royalties is necessary to provide a fair return to the Copyright
~ Owners. Indeed, in free-market transactions — perhaps the best indicator of a “fair
return” — the Copyright Owners are compensated at rates far higher than the current
mechanical rates. Finally, the Copyright Owners’ proposal recognizes that in order to
| provide a fair return to Copyright Owners for music distributed digitally, digital rates
must be hi gher than physical rates to account for the increased value to consumers and
the singles-based nature of the di gital market.

Further, increased royalty rates will better reflect the relative roles of the
parties in making the product available to the public. Regardless of the market for
distribution of music, the critical role of songwriters and music publishers remains the
same: they continue to provide the most fundamental component of music — the song.
The effort to create that song has not changed — if anything, it has become more difficult

— and the value of that song in the digital world has increased. For the record
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companies, however, the costs of distributing music have decreased. And for both the
record companies and digital music providers, the costs of distributing music in digital
format are lower than in physical format. As such, the contribution of songwriters and
music publishers relative to that of the record companies and digital music providers has
increased. Mechanical rates must reflect the increased value of music in digital form and
ensure a fair distributiqn of total music content royalties paid to the owners of sound
recordings and musical compositions.

Finally, the Copyright Owners’ proposal will cause no disruption to the
music industry. It preserves the penny rate royalty system in place for nearly a century
where it has worked well — namely, for physical phonorecords and permanent
downloads. For limited downloads and interactive streams, the Copyright Owners
propose a flexible, tiered approach for new and rapidly changing services for which
standard penny rates would be inconsistent with the pricing regimes currently in place.
And for ringtones, the Copyright Owners’ proposal follows the basic structures set forth
in current ringtone agreements, which are designed to protect the Copyright Owners
against changes in revenue models. By all public accounts, the record companies are
enjoying and are expected to continue to enjoy an upswing in profitability and thus will
be able to pay the increases proposed by the Copyright Owners.

With respect to the Copyright Owners’ proposed terms, record company
practices have rendered them necessary to safeguard the rights and incomes of
songwriters and music publishers. Among other issues, some record companies are
frequently delinquent in their payment of mechanical royalties, forcing publishers to

devote time, effort and considerable expense to obtaining payment. Although license

15



termination will remain a statutory option, short of that remedy, a late fee on late
payments is appropriate to ensure that the Copyright Owners receive fair compensation
and copyright users are incentivized to pay on time. The issue of late payments is
particularly acute in situations where record companies issue so-called “pass-through”
licenses to online music service providers in which the record companies license the
sound recording and also purport to convey the required mechanical license, warranting
an assessment to be added to all mechanical royalties paid pursuant to pass-through
licenses. Notwithstanding these measures to ensure full and timely payment, there may
be instances in which Copyright Owners will be forced to litigate to recover the royalties
they are owed. In such cases, Copyright Owners should be entitled to recover reasonable
attorneys’ fees expended to collect such royalties.

Moreéver, clarification that the mechanical license fee is calculated and
due upon distribution is necessary given current record company practices of calculating
mechanical fees at the date of manufacture, adversely impacting the Copyright Owners in
circumstances in which the statutory rate is higher on the date of distribution than on the
date of manufacture. Subject to our findings in discovery, the terms of the mechanical
license should also eliminate reserves for physical phonorecords or otherwise modify the
rules to correct certain abuses that currently result in underpayment to Copyright Owners.
Finally, the music publishers’ costs of tracking royalty payments and auditing record
companies have increased due in large measure to the record companies’ frequent refusal
to deliver reports of use in a usable fashion. Reports of use must be broken down by

specific configuration to account for the quantity of phonorecords distributed and

16



royalties earned for each kind of digital use and, in the case of pass-through licenses, the
particular retailers through which digital deliveries were provided.

Expert Reports And Witness Statements

The witnesses and experts who have submitted statements in support of
the Copyright Owners’ proposal will address the above-described points, and others. We
summarize their testimony below:

NMPA President and Chief Executive Officer

David Israelite, President and Chief Executive Officer of NMPA, will
describe the NMPA’s role in the music publishing industry and the role of music
publishers generally, and will introduce the Copyright Owners’ proposal and the
rationales in support of it.

Music Publishers

Five music publishers, fepresenting over 150 years of industry experience,

have submitted written statements on behalf of the Copyright Owners. They are:

. Irwin Z. Robinson, Chairman and Chief Executive Officer of Famous
Music, Inc. the music publisher, an affiliate of Paramount Publishing
(which is part of Viacom, Inc.), and Chairman of the Boards of Directors
of NMPA and HFA.

. Ralph Peer II, Chairman and Chief Executive Officer of Peermusic, Inc., a
lending independent music publisher with a catalog of over 300,000 songs.

° Roger Faxon, Co-Chief Executive Officer of EMI Music Publishing,
currently the largest music publisher in the world.

. Nicholas Firth, Chairman and Chief Executive Officer of BMG Music
Publishing, one of the largest music publishers in the world, with a catalog
that cuts across all genres of music.

o Bob Doyle, Founder and President of Major Bob Music, a Nashville-based
music publisher whose roster of songwriters includes Garth Brooks.

17



As the leaders of five music publishing companies, these individuals are
uniquely qualified to explain the role that music publishers play, the essential
contributions they make to the creation of music, and the importance of an increase in the
mechanical royalty rate to them and to songwriters. Specifically, they detail th_e ways in
which their companies discover talented songwriters, provide them with essential
financial support at the earliest and most uncertain stages of their careers, nurture their
creative talents by critiquing their compositions, promote their works to record
companies and others, arrange collaborations with recording artists, producers and other
songwriters, license their works and handle critical administrative affairs, including
copyright registration and royalty collection. Finally, these publishers explain that an
increase in the mechanical royalty rate is important to stem the decline in mechanical
royalties experienced in recent years and to enable them to continue their crucial efforts
on behalf of songwriters.

Songwriters

Seven professional songwriters, representing a variety of genres of music,
have submitted written statements on behalf of the Copyright Owners. They are:

. Rick Carnes, a songwriter of country music for over 30 years who has

written songs for major country recording artists such as Reba McEntire,
Convoy Twitty and Pam Tillis, and is the current President of the SGA.

. Steve Bogard, a songwriter for more than 40 years and the current
President of the NSAIL
° Jud Friedman, a successful songwriter for more than 20 years, whose hit

single “Run to You” was recorded by Whitney Houston and sold over 30
million copies.

o Maia Sharp, a second-generation songwriter who has also recorded two
albums of her own works.
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. Phil Géldston, a composer, lyricist, music publisher and producer for
almost 40 years, whose songs have been recorded by such popular
recording artists as Vanessa Williams, Celine Dion and Beyoncé.

o Victoria Shaw, a Nashville-based songwriter whose songs have been
recorded by such well-known recording artists as Garth Brooks.

o Stephen Paulus, an accomplished writer of opera and other classical

music, and vice president of the American Composers Forum, the largest
composer service organization in the world.

These songwriters detail the challenges associated with a career in
songwriting. As they explain, songwriting is a career with no guarantees and one that
offers no reliable income stream and relatively small rewards even from the most
successful “hit” songs. Although some of these songwriters have enjoyed financial
success from songwriting, they explain that such stories are unusual, that the plight of the
average songwriter is difficult, and that success is typically modest and short-lived.

Several of these songwriters also describe the critical contributions that
music publishers have made to their careers. In particular, they explain in detail how
their publishers nurtured their talents and trained them to produce marketable
compositions, provided them essential financial support through advances that allowed
them to concentrate on songwriting, and secured recordings of their songs and facilitated
relationships with other songwriters and artists. Each of the songwriters agrees that
increases in the statutory rate would make a substantial difference to them and to their
fellow songwriters in creating their works.

Economist

William M. Landes, Clinton R. Musser Professor of Law and Economics

at the University of Chicago Law School, chairman of Leaf Group, LLC, an economics

consulting firm, and author of numerous scholarly works in law and economics, antitrust,
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and intellectual property, including The Economic Structure of Intellectual Property Law,

which he co-authored with Judge Richard A. Posner, concludes that the Copyright
Owners’ proposal for statutory mechanical ratés, for both physical phonorecords and
digital distribution of music, is reasonable.

First, he determines that the 12.5 cent rate for physical phonorecords is
reasonable, because, among other reasons, the value of copyrighted songs has increased,
that an increasing share of licenses issued by the HFA has been at, rather than below, the
statutory rate, which suggests that the royalty rates under an increasing number of license
agreements are being capped at an artificially low level; and that piracy has depressed the
returns to songwriters and, thus, their incentives to create.

- Second, Professor Landes determines that the Copyright Owners’ proposal
of 15 cents for permanent downloads is reasonable because, for reasons discussed above,
music distributed digitally is more valuable to consumers than mus_ic in physical format
and the digital market is “singles” based. In addition, Professor Landes concludes that
virtually all licenses for permanent downloads have been at the statutory rate, whi;:h
suggests that the rate is acting as a binding maximum and precluding bargaining at higher
amounts.

Third, Professor Landes concludes that the Copyright Owners’ proposal
for subscription services offering limited downloads and interactive streami;g is also
reasonable. Specifically, he finds that the Copyright Owners’ proposal is appropriate
because it would result in the Copyright Owners receiving, in any event, no more than
one-third of the total content costs paid by these services for rights to sound recordings

and the mechanical rights to musical works, a proportion at or in fact below that received
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by Copyright Owners in freely negotiated market transactions. Finally, Landes asserts
that the Copyright Owners’ proposal for ringtones is also reasonable because it is
consistent with a conservative. analysis of what the parties have agreed to under
negotiated licensing agreements.
Digital Music Industry Expert

Claire Enders, Chief Executive Officer of Enders Analysis, an
international provider of research, analysis, business strategy and advice on
telecommunications, media and technology, provides an overview of the historical and
current states of the U.S. digital music market to provide context for the Copyright
Owners’ proposal. Enders also opines that the Copyright Owners’ proposal to set higher
rates for the digital distribution of music than for physical phonorecords is reasonable for
several reasons. In addition to the greater value to consumers from digital music and the
implications of the digital market being a “singles market,” she explains that record
companies and digital music providers distribute digital music at lower costs and, thus,
earn greater margins, than they do for physical phonorecords, while, by contrast, the
contributions of the Copyright Owners to music that is digitally distributed have not
declined.
Recorded Music Industry Expert

Helen Murphy, President of International Media Services Inc. (“IMS”), a
New York-based strategic advisory and financial services firm, has extensive first-hand
experience in the recorded music industry, including as chief financial officer of a major
record company. Murphy addresses the historical, current and anticipated future

financial state of the recorded music industry, and concludes that the recorded music
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industry has historically undergone cyclical growth and profitability, and is now enjoying
rising profits. .‘

To that end, Murphy explains that technical innovation in the recorded
music industry, such as the shift in delivery medium from albums and cassettes to
compact discs in the mid-1980s, has often led to periods of decline in adapting to new
technology followed by growth as the new formats for music stimulate new demand for,
and fuel increased sales of, music. Concerning digital innovation specifically, Murphy
notes that these emerging technologies led to significant piracy and, as lawful digital
music services struggled to capture market share, record company sales and profitability
waned. At the same time, record companies incurred billions of dollars in one-timé
restructuring costs designed to adapt their businesses to the digital age. By 2005,
however, the emergence of successful, lawful digital music distribution services, coupled
with the benefits of the previous restructurings, have led to a resurgence in record
company profits, in part because record companies earn greater profits on digital sales
than sales of physical phonorecords. According to Murphy, there is no reason to believe
that these positive trends will not continue over the next five years as digital distribution
of music captures a larger share of total market demand.

Conclusion

In sum, the Copyright Owners’ direct case will demonstrate, and discovery
will confirm, that increased mechanical royalty rates are warranted — indeed, critical —
for the survival of the Copyright Owners and to ensure their continued creation of

musical works.
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Before the
COPYRIGHT ROYALTY JUDGES
LIBRARY OF CONGRESS
Washington, D.C.

In the Matter of

Mechanical and Digital Phonorecord Delivery Rate Docket No. 2006-3 CRB DPRA

Adjustment Proceeding

WITNESS STATEMENT OF DAVID ISRAELITE
ON BEHALF OF NATIONAL MUSIC PUBLISHERS’ ASSOCIATION, INC.,
THE SONGWRITERS GUILD OF AMERICA AND THE NASHVILLE
SONGWRITERS ASSOCIATION INTERNATIONAL

1. My name is David M. Israelite. T am President and Chief
Executive Officer of National Music Publishers’ Association, Inc. (“NMPA”). NMPA is
the largest music publishing trade association in the United States and the leading
advocate for America’s music publishers.

2. I submit this statement to: (1) explain the role of NMPA and the
ways in which the organization represents and advances the interests of music publishers;
(2) provide an overview of the important contributions made by music publishers to the
music and entertainment industries; (3) set forth the proposal of NMPA, the Songwriters
Guild of America, and the Nashville Songwriters Association International (collectively,
“the Copyright Owners”) for statutory mechanical rates and terms for physical product

and digital phonorecords (“DPDs”) for the period 2008-2012; and (4) lay out the reasons

why the rates should be increased as the Copyright Owners propose. -



Background

3. I received a Bachelor’s Degree from William Jewell College in
1990, and a Juris Doctor from the University of Missouri in 1994. After law school, I
practiced as a commercial litigator for three years.

4. In 1997, I moved into the public sector to work for Missouri
Senator Kit Bond, becoming the youngest Administrative Assistant in the U.S. Senate. I
also served as the campaign manager for Senator Bond’s successful re-election campaign
in 1998. From 1998 until 2001, I served as Director of Political and Governmental
Affairs for the Republican National Committee.

5. I was appointed to the Department of Justice in 2001, and served
as Deputy Chief of Staff and Counselor to the Attorney General of the United States until
2005. I was also named Chairman of the Department’s Task Force on Intellectual |
Property, which was created in 2004. The Task Force was established to help the
Department of Justice strengthen and improve efforts to combat the theft of intellectual
property both nationally and internationally. In that position, I worked closely with other
governmental offices and gained a first-hand appreciation for the importance of
protecting the nation’s valuable intellectual resources.

6. I was named President and CEO of NMPA in 2005. In that
capacity, I have focused my efforts on legislative initiatives with respect to revisions of
the Copyright Act, including Section 115, fighting music piracy, and a wide range of |
issues concerning digital music, the Internet, and new technologies.

The Role of the NMPA
7. NMPA was founded in 1917. For almost ninety years, NMPA has

served as the leading voice of the American music publishing industry before Congress,
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in the courts, in the music and entertainment industries and to the listening public.
Today, NMPA has approximately 600 members. These publishers own or control the
majority of musical compositions licensed for use, manufacture and distribution in the
form of phonorecords in the United States.

8. NMPA is the leading advocate for both small and large music
publishers and their songwriting partners in numerous arenas. Our primary objective is to
protect and enhance the value of our members’ intellectual property rights. We address
these issues through legislative, litigation and regulatory efforts and we represent our
members in industry negotiations in order to shape a business environment that will
foster both their creative and financial success.

9. NMPA took a leading role in a number of high-profile music
piracy lawsuits over the past few years, including those against the Napster and Grokster
services. We have also sought to stem online music piracy by promoting legitimate
digital music alternatives. To that énd, NMPA members entered into an agreement with
the Recording Industry Association of America, Inc. (“RIAA”), in the fall 0f 2001 that
created a framework to provide for new subscription online music services to be licensed
even in the absence of an agreement with respect to the applicable royalty rates.
Thereafter, NMPA’s licensing affiliate, The Harry Fox Agency, Inc. (“HFA”), entered
into numerous agreements with online music service providers such as Rhapsody, Full
Audio, and Emusic.com, licensing the rights to use NMPA members’ works.

10.  Most relevant, as we are doing in this proceeding, NMPA has
presented the position of music publishers in mechanical royalty rate-setting negotiations,

proceedings and related hearings for over forty years. We represented the interests of



music publishers in the negotiations and formal rate setting proceedings in 1980 as well
as the physical and digital rate-setting negotiations and proceedings in the mid-to-late
1990s.

11.  NMPA also facilitates the licensing of music through the activities
of the HFA. As the premier mechanical rights organization in the country since 1927, the
HFA offers music publishers a convenient and efficient system for licensing their
copyrights. HFA acts as a licensing agent for approximately 27,000 music publishers,
making HFA by far the largest U.S. agency representing copyrighted musical
compositions for reproduction and distribution in the form of physical phonorecords and
DPDs. In that capacity, HFA has taken a leading role in licensing numerous legitimate
online music services.

12. HFA also operates as an information source, clearinghouse,
monitoring se;'vice and collection agent for publishers and licensees. Further, HFA
conducts audits of record companies to ensure that publishers and songwriters are being
paid the full amount earned by their songs. Centralizing this process in HFA shifts the
burden from music publishers, allowing them to focus on the creative process. HFA-led
audits have, over the years, recovered many millions of dollars in unpaid mechanical
royalties.

The Role of Music Publishers in the Music Industry

13.  This proceeding will determine the compensation received by
songwriters and music publishers from the reproduction and distribution of their songs in
both physical and digital media pursuant to the Section 115 compulsory license. The
contributions music publishers make to the creation of these songs, and the music

industry overall, are significant — indeed, critical — to the success of the industry. Five
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witnesses — each a chief executive officer of a significant music publishing company —
will testify in detail as to what music publishers do, the challenge_s they face, and the
reasons why an increase in mechanical royalties is necessary to provide fair
compensation to songwriters and music publishers and to ensure the continued vitality of
American music. The Copyright Owners will also sponsor the testimony of a number of
songwriters, who will describe not only their creative efforts and challenges but also the
role publishers play in facilitating their work.

14.  Although the music publishers and songwriters are the true
“experts” on these issues, in order to provide context for the Copyright Owners’ proposal,
I present an overview, based on my discussions with music publishers, my review of the
submissions in this proceeding, and my role as NMPA president, of the creative,
promotional, financial and administrative efforts undertaken by music publishers.

15.  Creative Efforts: Music publishers play a crucial part in the
creation and development of new songs. Publishers are responsible, 0h a very basic
level, for the creation of new material because they often are the ones who have scouted
new talent, located new songwriters, or first recognized the value of a new song. The
creative departments at many music publishers wofk with their writers, to help develop
the songs themselves. They may provide writing coaches, assistance with the editing
process, or simply offer general advice based on their own talents and experiences. In
this way, publishers make their own creative contribution to new songs while also
shaping the creative vision of the songwriters on their roster.

16. A music publisher’s creative contribution extends to pairing

songwriters with co-writers, recording artists and record labels. Once the musical



composition is complete, music publishers also participate in the creation of the demo
recordings that will be promoted to artists, record producers and record company
executives. Publishers can shape a demo in ways that they know are likely to attract
artists and the labéls, thereby increasing the chances that the song will really come to life
off of the page.

17.  Promotional Efforts: The completion of a demo recording triggers
the music publisher’s role as a song promoter, which hopefully leads to the recording and
release of the song. The process of shopping a song may take a few weeks or it may take
a few years. But the music publishers will be pushing the song and pulling for the
songwriter the entire time. Even after the song is initially recorded and released,
publishers may continue to promote it in the same way to encourage other artists and
other record labels to record their own versions.

18.  Financial Support: Music publishers frequently provide their
songwriters with the money needed to live as a professional songwriter. Salary draws
and advances allow songwriters to take time to hone their talents and expand their
catalogues. In many cases, this financial support means that the songwriter can avoid
juggling other jobs in an attempt to make ends meet. Their ability to devote all of their
time to creative pursuits clearly benefits the songs they ultimately produce. A publisher’s
willingness to take a chance on a new songwriter with an advance is frequentiy what
makes it possible for the songwriter to pursue his creative career at all.

19.  Administrative Services: Music publishers also provide important
administrative services for their songwriters, frequently stepping in as the primary

protectors of the music copyrights. Publishers will often handle the registration of



copyrights with the U.S. Copyright Office and with the applicable organizations in other
countries, and will also register new songs with the appropriate performing rights
organizations. More importantly, music publishers are responsible for the collection and
distribution of royalties. Similarly, publishers may also take the lead in negotiating and
monitoring licensing agreements, such as synchronization or ringtone licenses.

An Increase in Mechanical Royalty Rates is Warranted

20.  Inthe Copyright Act of 1909, Congress set the statutory rate for
reproducing and distributing musical works at 2 cents per musical work. This rate did not
change until 1978, almost seventy years later, when, through the Copyright Act of 1976,
Congress increased rates and provided for a rate adjustment méchanism. Since then, the
statutory rates have increased, through industry negotiations or litigated proceedings, to
the current rate 0f 9.1 cents per musical work for the reproduction and distribution of
both physical phonorecords and permanent downloads. I understand that had the penny
rate set in 1909 been increased at the same rate as prices generally (as measured by the
Consumer Price Index (“CPI”), the rate as of January 1, 2006, would be nearly 41 cents.

21.  The current statutory rates arise out of an agreement reached
between NMPA and the RIAA on November 4, 1997 (the “1997 Agreement”). Although
the 1997 Agreement precedes my tenure, through my review of the Agreement and
discussions with NMPA board members and other publishers, I am familiar not only with
the substance of the agreement but also the context in which it was negotiated and the
circumstances that led music publishers to enter into an agreement rather than to seek
higher rates through a litigated proceeding.

22.  The rates reflected in the 1997 Agreement provided for increases

over the ten-year period it covered that essentially were intended to keep pace with
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inflation. - Although NMPA and its publisher members believed that more significant
increases were warranted, they compromised for two principal reasons:

a. First, NMPA wished to avoid the expense and burden of a litigated

rate proceeding. Although that is the logic behind many settlements, it

applies with particular force to NMPA, a not-for-profit organization that
lacks the financial resources to mount an expensive litigation and cannot
match the financial resources of their sometime adversaries, the RIAA and
the record companies.

b. Second, the 1997 Agreement was negotiated on the heels of a

decade or more of increases in sales of récorded music in physical album

format. Publishers expected continued growth in the future and believed
that the modest increase in rates provided in the 1997 Agreement,
multiplied by healthy increases in volume of sales to which the rate would
be applied, would provide them with continued increases in mechanical
royalties.

23.  The 1997 Agreement set forth the parties’ agreement to propose
rates for DPDs, for the first time. These rates, as well as the rates for the reproduction
and distribution of physical phonorecords, were embodied in a joint petition submitted by
- NMPA, the SGA, and the RIAA to the Copyright Office on November 5, 1997. After
further proceedings with respect to rates and terms for DPDs, the parties to the joint
proposal reaffirmed their agreement on October 13, 1998. No agreement was reached

with respect to rates for limited downloads or interactive streaming.



24.  Although less than a decade ago, 1997 was essentially a prehistoric
time for the digital distribution of music. Apple’s iTunes, which is widely credited as
having ushered in the age of lawful online distribution of music, did not launch until
2003. The peer-to-peer service Napster, which created demand for and facilitated the
downloading of unlicensed digital music, was created in 1999. As a result, the publishers
agreed to the DPD rate embodied in the 1997 Agreement without any hard evidence of
the economics of digital distribution or any clear understanding of the future of the digital
distribution of music. For that reason, the rate that was agreed upon was expressly stated
to be non-precedential for future proceedings.

25.  There are many reasons why the rates sét forth in the 1997
Agreement are no longer adequate to compensate the Copyright Owners.

26.  First, with respect to physical product, expectations concerning the
continued growth in the market have not been met. As it turns out, the 1997 Agreement
predated a steep slide in the sale of CDs and other physical product, resulting in a
corresponding and unexpected decline in mechanical royalties for Copyright Owners.
Wall Street analysts and other forecasters, as I understand it, predict that over the next
five years, sales of CDs (which comprise virtually all physical product) will, at best,
remain at or near their current reduced levels. The statutory rate must adjust for this
market shift.

27.  The decline in physical sales is partially attributable to the rampant
music piracy of the late 1990s. Sales slumped as music listeners chose to download

music for free rather than purchase it in stores. That dramatically undercut the



mechanical royalty stream, which, at bottom, is premised on a payment for every copy of
a recording of a song that is distributed to the public.

28.  In addition, the statutory rate has become a frequently unobtainable
ceiling on the royalties music publishers and songwriters are actually paid. The
Copyright Owners can never receive more than the statutory rates, but they often receive
less. The actual mechanical royalty rate is often reduced below the statutory rate by
controlled composition clauses. These provisions, which are imposed by the record
companies in their contracts with recording artists, limit the amount of mechanical
royalties that will be paid for the songs recorded on their albums. Songwriters and music
publishers may be forced to aqcept 75% or less of the already too low statutory rate. Any
new rate must take into account the impact of controlled composition clauses on what
Copyright Owners actually receive in order to prevent such contractual provisions from
undermining the objectives of the statutory rate entirely.

29.  Rates for the digital distribution of music must also be high enough
to compensate Copyright Owners fairly and to continue to incentivize the creation of new
music. In fact, there are a number of reasons why the rates for digital phonorecords
should be higher than for physical product. Given the substantially expanded digital
market, music consumers now receive increased value from the music they purchase
online. They are attracted to digital music because they have access to a greater
selection, can purchase music more conveniently and can use their music more flexibly
than music purchased in a physical form. The costs, however, of selling and distributing
digital music are much lower for the record labels as manufacturing, packaging, and

distribution expenses are reduced or non-existent for online music. Because costs are
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lower, the share of the financial returns on digital music attributable to the creative work
itself is proportionately greater and should be reflected in a higher royalty.

30.  Digital rates must also take account of the evolution of the musié
industry from an album-driven market, which still defines physical sales, to a singles-
driven market, which better defines digital sales. Inherent in the existing rates is the
assumption that they apply to multiple tracks on an album, allowing the songwriters and
music publishers to make up in volume what they are not earning per song. Yet in the
digital music world, consumers are much more free, and thus more likely, to cherry-pick
only a hit song or two from an album, without purchasing the remaining tracks. The new
digital rates must reflect these developments and make up for the album-based discount
on physical records.

The Copyright Owners’ Proposal

31.  Let me turn then to the Copyright Owners’ proposal for rates and
terms for the mechanical license,

Rates:

32. - For physical phonorecords, the royalty rate should be increased
from the current rate of the greater of 9.1 cents per song or 1.75 cents per minute of
playing time or fraction thereof to the greater of 12.5 cents per song or 2.40 cents per
minute of playing time or fraction thereof, subject to periodic adjustments for inflation, as
measured by the CPL

33.  For permanent downloads, the royalty rate should be increased
from the current rate of the greater of 9.1 cents or 1.75 cents per minute of playing time

or fraction thereof to the greater of 15 cents per song or 2.90 cents per minute of playing
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time or fraction thereof. This rate will also be subject to periodic adjustments for
inflation, as measured by the CPIL

34. This proceeding will also set, for the first time, the mechanical
license fee for limited downloads (that is, downloads that are limited either in duration or
number of uses) and interactive streaming (that is, music that is delivered to the end
user’s computer or portable device in response to a request for specific music). The
penny rate structure that we propose for physical product and permanent downloads is
less appropriate for the still-evolving revenue models that online music service providers
use for limited downloads and interactive streaming.

35.  Accordingly, we propose a flexible three-part rate for both of these
forms of music delivery that is designed to ensure that Copyright Owners receive fair
compensation for the use of their music irrespective of whether the online providers
~ generate revenue by means of consumer subscription fees, advertising, a combination
thereof or other means.

a. For limited downloads, the rate the Copyright Owners propose,

therefore, is the greatest of: (1) 15 percent of revenue; (2) one-third of the

total content costs paid for mechanical rights to musical compositions and
rights to sound recordings; or (3) the greater of $0.0033 per use or
$0.00064 per minute of playing time or fraction thereof, subject to
periodic adjustments for inflation as measured by the CPI.

b. For interactive streaming, the rate the Copyright Owners propose is

the greatest of: (1) 12 % percent of revenue; (2) 27 % percent of the total

content costs paid for mechanical rights to musical compositions and
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rights to sound recordings; or (3) the greater of $0.00275 per use or

$0.00053 per minute of playing time or fraction thereof, subject to

periodic adjustments for inflation as measured by the CPI.

36.  These rate structures may well be further refined during the course
of this proceeding as we learn more about both the economic models of the online music
service providers and the agreements that those providers have entered into with record
labels.

37.  One issue that will be critical will be to define properly the revenue
base against which the percent rates would be applied. Given the rapidly evolving
business models of digital music distribution, music may generate revenue in a number of
ways. For services that are music-only, the revenue_base against which the royalty would
apply would be all revenue, including but not limited to subscription fees paid fof access
to or use of music, the fair market value of non-cash or in-kind consideration paid or
payable by third parties, or monies and other consideration from audio or visual
advertising, promotions, sponsorships, time or space made available to subscribers of a
subscription service.

38. A portion of monies and other consideration paid for the sale of
products or services directly related to a music service must also be considered revenue
attributable to music. This is necessary in order to properly compensate Copyright
Owners for their share of the total revenue generated in situations where the sale of music
may be used to drive the sale of the related products or services. For services for which
music is only one part of what is offered to consumers, or for which no separate fee for

music is charged, the intention, as discussed, is to capture all revenue that is fairly
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attributable to music, however that revenue is generated. A more precise definition will
not be possible until after discovery.

39. Finally, I understand that, in light of the Register’s October 16,
2006 decision determining that certain ringtones are subject to compulsory licensing
under Section 115 — a decision with which we do not agree and have appealed — a rate
will be set for ringtones determined to be subject to compulsory licensing. Our proposal
for ringtones is also a three-part rate. Specifically, we propose a rate of the greatest of:
(1) 15 percent of revenue; (2) one-third of the total content costs paid for mechanical
rights to musical compositions and rights to sound recordings; or (3) 15 cents per
ringtone, subject to periodic adjustments for inflation as measured by the CPI. Although
the definition of revenue may be less complicated in the context of ringtones than with
respect to limited downloads or interactive streaming, a precise deﬁnitiqn will also have
to await information developed during discovery.

Terms:

40. My understanding is that the purpose of this proceeding is to set -
not only rates but also terms for compulsory licensing. Accordingly, we propose a series
of new terms that are intended to deal with issues and ambiguities under the current
statutory licensing scheme. Additional items may be proposed during the course of the
proceeding as a result of information learned through discovery or otherwise. We believe
that the existing terms should remain in effect except where replaced by the new terms
proposed below.

41.  One persistent problem is timely payment of mechanical license

fees. Although the current statute sets out a timeframe for payment of royalties, not all
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licensees pay on time. To ensure fair compensation for the Copyright Owners, we
propose that royalty payments that are not timely made be subject to a late fee of 1.5
percent per month (or fhe highest lawful rate), calculated from the date on which payment
was due until the date it is received by the Copyright Owner. Additionally, Copyright
Owners should be reimbursed reasonable attorneys’ fees for any requisite collection
activities. These changes are designed to encourage prompt payment and provide fair
compensation for any delay. The late payment fee is not intended to be in lieu of, but
rather a supplement to, the Copyright Owners’ statutory right to terminate a compulsory
license for failure to account or pay royalties on time, a right which often must be
exercised.

42.  There is a specific payment timing problem in digital distribution
that also requires a remedy. Currently, record companies issue so-called “pass-through”
licenses to certain online music service providers in which the record companies license
the sound recording and authorize the use of the underlying musical work. The
Copyright Owners, however, prefer to license their compositions directly. By interposing
themselves between the music service providers and the Copyright Owners, the record
labels benefit from holding royalties that belong to publishers and songwriters and cause
further delay in the receipt of mechanical license fees by the Copyright Owners. To
ensure that Copyright Owners receive the full value of compulsory license fees, we
propose that an assessment of 3 percent be added to all statutory royalties paid pursuant
to pass-through licenses, in addition to any other late fees that might otherwise apply.

43.  Another issue that must be addressed is the date on which the

mechanical license fee is calculated. Currently, with respect to physical product, record
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companies calculate mechanical fees from the date of manufacture, even if they are not
placed in the chain of distribution until some later date. This has an adverse economic
effect on Copyright Owners in circumstances in which records are stockpiled for
distribution at a time when the applicable statutory fee is higher than on the date of
manufacture. To remedy that situation, we propose that all statutory rates should be
calculated based on the date of distribution (for digital product, distribution occurs when
the phonorecord is acquired by the consumer).

44,  Another issue that has adverse economic consequences for
Copyright Owners relates to reserves for anticipated returns of product. Subject to our
findings in discovery, we will seek the elimination of reserves for physical phonorecords
or some other appropriate adjustment of the existing rule on reserves, to correct certain
abuses that result in underpayment to Copyright Owners.

45.  We also believe that it is essential that royalty reports be broken
down by specific configuration (e. g., CD, cassette, permanent download, limited
download, interactive stream) to account for the quantity of phonorecords distributed and
royalties earned for each configuration, and that in the case of pass-through licenses,
reports also indicate the units distributed through each retail outlet. Such changes would,
among other things, allow the HFA and Copyright Owners to perform more accurate
audits.

The Copyright Owners’ Proposal Advances the Statdtory Criteria

46.  Section 801 of the Copyright Act sets forth four criteria to be used

in determining appropriate statutory royalty rates. Thus, rbyalty rates must: 1) maximize

the availability of creative works to the public; 2) afford the copyright owner a fair return
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for his or her creative work and afford the copyright user a fair income under existing
ecoﬁomic conditions; 3) reflect the relative roles of the copyright owner and the
copyright user in the product made available to the public with respect to relative creative
contribution, technological contribution, capital investment, cost, risk, and contribution to
the opening of new markets for creative expression and media for their communication;
and 4) minimize any disruptive impact on the industries. As numerous witnesses will
describe, the Copyright Owners’ proposal satisfies these statutory goals. Let me briefly
explain why.

47.  First, a rate increase would help to maximize the availability of
creative works by incentivizing songwriters to continue to create new works. Higher
rates will allow songwriters to work on writing songs rather than working at other jobs to
pay their bills, and encourage aspiring songwriters to try to join the profession. Higher
rates will also allow music publishers to continue to provide a strong support system for
their current songwriters and expand their rosters to develop the careers of more new
songwriters.

48.  Similarly, higher rates are needed to provide a fair return for the
creative work required to produce new music. In the years since the current rates were
established, the Copyright Owners have continued to work hard to create high-quality,
new music. Music publishers have continued to make a tremendous effort to find,
develop, support and promote songwriters. The results of these creative contributions
have been consistently innovative, exciting and attractive to music consumers. Yet the

share of revenue derived from mechanical royalties no longer matches the effort required
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to earn mechanical royalties. Making the same level of effort for a smaller financial
return is simply unfair.

49. A rate increase would also better reflect the relative roles of the
Copyright Owners and copyright users in making the creative product available. As I
have described, and other witnesses will relate in detail, the effort songwriters and music
publishers must make to produce hit songs has not changed. But the costs that the record
labels, for example, must incur to sell these songs have declined, in the physical world
and particularly in the digital world. The record companies are not responsible for the
increased value coﬁsumers receive through digital music, and they are benefiting
disproportionately. The new rates must provide for a fair division between the
contributions of songwriters and publishers on the one hand, and record labels on the
other, in the evolving digital world.

50.  Finally, the increased rates we propose would not significantly
disrupt the recorded music industry. Publicly avaiiable data demonstrates that record
labels are once again experiencing an upswing in profitability as the market for limited
digital distribution of music continues to grow. Given that mechanical license fees are a
relatively minor fraction of record company costs, the rates we propose can no doubt be
borne by the licensees of the Copyright Owners’ musical works, particularly since those
works are the essential raw material for each and every phonorecord.

Conclusion

51. NMPA is committed to fighting for music publishers and

promoting the vitality of their business by securing fair royalty rates. The current rates

are neither reasonable nor fair, and they are insufficient to provide our music publishers
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and songwriters with adequate compensation. An increased mechanical royalty rate
consistent with the Copyright Owners’ proposal will, by contrast, fairly compensate the
Copyright Owners and help ensure the continued creation of new songs: the heart and

soul of American musical culture and the American music industry.
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Declaration

Dated:

I declare under penalty of perjury that the foregoing is true and correct.

November 30, 2006
Washington, D.C.

é

David M. Israelite
President and CEO _
National Music Publishers’ Association, Inc.
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COPYRIGHT ROYALTY JUDGES
LIBRARY OF CONGRESS
Washington, D.C.

In the Matter of

Mechanical and Digital Phonorecord Delivery Rate Docket No. 2006-3 CRB DPRA

Adjustment Proceeding

WITNESS STATEMENT OF IRWIN Z. ROBINSON
ON BEHALF OF NATIONAL MUSIC PUBLISHERS’ ASSOCIATION, INC,,
THE SONGWRITERS GUILD OF AMERICA AND THE NASHVILLE
SONGWRITERS ASSOCIATION INTERNATIONAL

1. My name is Irwin Robinson. I am Chairman of the Board of
National Music Publishers’ Association, Inc. (“NMPA”) and Chairman and Chief
Executive Officer of The Famous Music Publishing Companies (“Famous”). I have been
involved in the music publishing industry, in a variety of capacities, for almost fifty |
years.

2. Based on my extensive experience in the music publishing
industry, I make this statement to (1) provide historical context to the existing mechanical
royalty rates and the reasons why rate increases are necessary to provide songwriters and
publishers a fair return for their work, and (2) explain the important role that music
publishers play in the discovery and development of songwriters and the creation and
distribution of music.

Background

3. [ am a lawyer by training and was admitted to the New York State

Bar in 1962. In 1964, 1 joined Screen Gems-Columbia Music as House Counsel. 1



subsequently became Vice President and General Manager, a position I held following
EMI’s purchase and consolidation of the company into Screen Gems-EMI Music, Inc.

4. In 1977, I was appointed President of Chappell/Intersong Music
Group, USA, another mﬁsic publisher, and, starting in 1985, I served simultaneously as
Senior Vice President of Chappell/Intersong’s parent company, Chappell and Company,
Inc. After the merger of Chappell and Warner Bros. Music in 1987, I joined EMI Music
Publishing Worldwide as President and Chief Executive Officer.

5. In April 1992, I joined Famous, the worldwide music publishing
division of Parﬁmount Pictures, which is part of the entertainment operations of Viécom,
Inc. At that time, Famous’ catalog was almost exclusively dedicated to music from film
and television, but I have since moved aggressively to expand our offerings of popular
music. Today, Famous offers one of the most diverse catalogs in the music publishing
industry, including songs spanning over seven decades and all genres of music, and has
become one of the six or seven largest music publishing companies in the country.
Despite its growth, Famous prides itself on being a boutique operétion that remains small
enoiugh to provide personal service to all of its songwritefs, while at the same time
offering them the global resources of one of the largest media companies in the world.

6. Throughout my career, I have been heavily involved in various
industry organizations and have held several leadership positions. I have been on the
Board of NMPA for more than 30 years and its Chairman for more than 20 years.
Founded in 1917, NMPA advances the interests of the music publishing industry and of
the songwriters represented by music publishers. As Chairman, I lead NMPA’s

legislative, regulatory and litigation efforts and represent publishers in industry-wide



negotiations. NMPA has been party to numerous, important copyright infringement
cases, including lawsuits brought against Napster and Grokster, and NMPA
representatives frequently testify before Congress and provide constructive feedback on
pending iegislation, including recently proposed legislation to amend Section 115.

7. I am also Chairman of the Board of The Harry Fox Agency, Inc.
(“HFA”), NMPA’s licensing affiliate, which has entered into numerous industry-wide
agreements to license online music services to ensure that the public has lawful, online
access to our songs. In all its efforts, NMPA’s and HFA’s objective is, and has always
been, to ensure that the music industry remains conducive to the ongoing creative and
financial success of songwriters.

8. In addition to my longstanding service on behalf of NMPA and
HFA, I am a member of the Boards of both the American Society of Composers, Authors
and Publishers (“ASCAP”) and the Songwriters’ Hall of Fame. I have also served as
trustee of the U.S. Copyright Society and was honored to receive the Abe Olman
Publisher Award for lifetime achievement in music publishing at the 29™ Annual
Songwriters’ Hall of Fame Awards Dinner and Induction Ceremony in 1998.
The Current Mechanical Royalty

9. One of the most important roles of NMPA is to represent
publishers and songwriters in proceedings and industry-wide negotiations to set fair and
reasonable mechanical royalty rates. As a member of the Board of NMPA, I was heavily
involved in the 1997 negotiations between music publishers and the Recording Industry
Association of America, Inc. (“RIAA”), which culminated in agreements determining the

current mechanical rates for both physical and digital copies. Based on my longstanding



experience as a music publisher and member of the NMPA Board, as well as my
involvement in the 1997 negotiations, it is my view that the existing mechanical rates
must be increased in order to ensure that songwriters receive adequate compensation for
their creative contributions.

10. Under the 1997 agreements, publishers aéreed to accept relatively
low rates for physical copies and to apply the same rates to digital copies. In retrospect,
those negotiations were premised on a variety of widely held assumptions about the
markets for both physical and digital music that have turned out to be wholly inaccurate.
Thus, although our agreements were reasonable at the time, the rates agreed to are no
longer appropriate in today’s markets for physical and digital copies, _for numerous
reasons.

L1.  With respect to the physical rates, our agreement was made in the
context of a market in which the volume of sales of CDs was extremely high and
expécted by most to continue to grow. Based on this assumption, publishers accepted a
relatively low penny rate in the belief that even a low rate, when multiplied by a large
number of sales, would yield an aggregate return to songwriters that would be fair and
adequate.

12.  These assumptions have turned out not to be true. Sales of CDs
and other physical copies have steadily decreased and, as the digital market continues to
grow, it is now widely expected that they will continue to do so. Thus, there is no reason
to believe that songwriters will be able td earn a fair return for physical copies through

-increased volume. The only way to guarantee that songwriter revenues from physical



copies are adequate is to set a fair royalty rate for every physical copy — rates higher
than those agreed to in 1997.

13.  Agreeing to negotiated rates also had the advantage of avoiding the
substantial costs associated with a litigated rate-setting procéeding against record
companies, which have access to much greater resources than publishers. The process by
which NMPA raises funds for litigation is difficult, and a negotiated solution allowed us
to move forward without disrupting the important work of publishers.

14. With respect to digital rafes, there was a great deal of uncgrtainty
during the negotiations regarding how to value appropriately mechanical licenses: for
DPDs, which were a newly emerging and rapidly changing form of music distribution.
Recognizing the need to allow record companies to set up businesses quickly to capitalize
on the new technology, we accepted the physical rate for DPDs on a non-precedential
basis in large measure because it provided a convenient benchmark that could be
revisited as the digital market took shape. As that has happened, wé have discovered that
the market for digital salés differs in fundamental ways from the market for physical
sales, leaving the physical rate an unreliable benchmark for digital uses.

15. First, the digital market — unlike the physical market — has
turned out to be largely a “‘singles” market. Because hit songs drive CD sales, the
existing royalty rate for physical sales is, by déﬁnition, an average rate premised on the
understanding that some tracks on a CD are, in effect, purchased by consumers interested
in acquiring a select number of other, more popular songs. In contrast, digital download
technology typically permits consumers to download only those particular songs that they

want, without having to purchase entire albums. Because the digital rate is not an



average rate, the physical rate undercompensates copyright owners in the digital realm.
Notably, this attribute of the digital market was not known and was difficult to predict in
1997.

16.  Second, music in digital form provides additional, unanticipated
benefits to consumers not offered by physical copies. The rapid emergence and growth
of portable music devices, which store more music using less space, the availability of 24
hour a day access to online music services, and numerous other features of digital music
distribution could hardly have been predicted at the time of the 1997 negotiations. T.he
fact that digital music now offers substantial added value to consumers renders physical
rates necessarily low for digital uses.

17.  Third, beginning in the late *90s, and after the current rates were
set, the music industry experienced a tremendous increase in music piracy that would
substantially reduce the volume of both physical and digital copies for which songwriters
and other copyright owners could hope to earn any royalty revenues at all. As large
numbers of consumers have satisfied their demand for music through illégal file-sharing
services, piracy has denied copyright owners royalty revenues on a substantial number of
’copies. Although it is fair to say that the entire record industry has suffered from rampant
piracy, the harm to songwriters and publishers has been most severe. Songwriters and
publishers are unique in that their mechanical revenues are limited to a low, statutory
maximum. Piracy has, in effect, further reduced the average, effective royalty rate that
songwriters have received on the total number of copies that have been distributed.
Although I am encouraged that several lawful online services have begun to achieve

some success, illegal “peer-to-peer’” services continue to play a significant role in the



distribution of music via the Internet and will likely continue to deprive songwriters of
significant compensation for their works.

18.  Inhindsight, it is clear that the 1997 negotiations preceded a period
of tremendous change, much of which was difficult if not impossible to fathom at the
time. Our agreements were based on the best available information and allowed us to
avoid the substantial costs associated with a litigated rate-setting proceeding._ After
participating in those negotiations, and having observed subsequent developments in the
music industry, I am convinced that the mechanical royalty rates fo'r both physical and
digital reproductions agreed to in 1997 are inadequate to fairly compensate music
publishers and songwriters today and in the future.

Our Financial Position and the Need for Increased Mechanical Royalty Rates

19.  Giventhese developments, it is not surprising that music
publishers have, in general, seen a decline in their mechanical revenues since the 1997
agreements. Farﬁous in particular has experienced a substantial decrease in its
mechanical royalty revenues. As a result, the share of our total revenues from
mechanical royalties has also decreased from REDACTED  of our total revenues in
1998 to REDACTED in 2006. These declines have been coupled with a variety of
increased costs, which I discuss below.

20.  First, the emergence of new technologies has multiplied both the
volume and complexity of our licensing responsibilities. Although we have been happy
to take the lead in licensing digital music services, ensuring efficient licensing for these
rapidly emerging forms of digital distribution has placed an enormous strain on the music
publishing industry in licensing mechanical rights, and it has taken an enormous effort on

our part to satisfy demand. Music publishers have issued millions of licenses, which



cover .the vast majority of musical works for which there is any meaningful level of
consumer demand, to hundreds of different licensees for digital delivery of musical
works.

21.  Totake] ust one example, Famous and other music publishers —
acting through NMPA and the HFA — entered into a historic agreement with the RIAA
in 2001 to license legitimate, online subscription services operated by the labels and
offering limited downloads and interactive streams. These agreements stipulated that
interactive streams and limited downloads involve a.mechanical right and required
publishers to make a large number of licenses available immediately on a bulk basis.
Following that agreement, the HFA — on behaif of publishers — entered into similar
agreements with independent subscription services on essentially the same terms.

22. Our agreement with the RIAA to empower legitimate subscription
services, like our efforts to license many new uses, was made more difficult by the fact
that there was no existing market in place to guide us as to an appropriate royalty rate.
Rather than prevent these digital companies from moving forward, however, we agreed to
give “use now, pay later” licenses that did not specify any royalty rate, on the condition
that the applicable rate would be determined, at some point in the .future, through
negotiation or a royalty proceeding. We agreed to this approach in order to avoid
disputes — and potential litigation — in favor of jump-starting new businesses.

23. Many of our other éosfs have been increasing as well. For
example, our costs of collecting and auditing royalties have risen in large measure

‘because record companies have been sloW to pay royalties during the last few years,

which has forced publishers to devote time and effort to ensuring payment of delinquent



royalties. Audit costs have also increased, in part due to the new forms of music
distribution but also because of record companies’ frequent refusal to deliver financial
records. Finally, and as discussed, the emergence of digital music has signiﬁcantly
increased our litigation costs, as we have been forced to represent copyright owners on a
Variety of new fronts in the battle against piracy.

24, In addition to the recently felt effects of digital music, our revenues
continue to be réduced by controlled composition clauses, which are features of contracts
between record companies and sonéwriters. Record companies include controlled
composition clauses in their contracts with singer-songwriters and producer-songwriters
in order to force them to accépt mechanical royalties that are lower than what would be
required under the statutory rate. These clauses, which are increasingly prevalent and
complex, have further reduced the mechanical royal.ties that songwriters receive, to the
point where songwriters do not come close to receiving even the already low statutory
rate on all of their songs that are produced.

25.  Therefore, in light of rapid changes in the music industry, our
increasing costs and our decreasing mechanical revenues, I am convinced that the rates
agreed upon in 1997 are no longer sufficient

26.  Accordingly, NMPA, along with several songwriter organizations,
are proposing an increase in the rate for physical product, a larger increase in the rate for
permanent downloads of digital product and three-tiered rates for limited downloads,
interactive streams and ringtones. It is my understanding that this proceeding will be
setting mechanical royalty rates for the period 2008 through 2012. These increases are

essential to both music publishers and the songwriters we represent.



Continuing Contributions by Publishers to the Creation of Music

27. [t is critical for mechanical rates to reflect current realities not only
because songwriters must receive adequate compensation for their works but also
because publishers must retain the capacity to perform their essential role in the creative
accomplishments of songwriters.

28.  Famous, like all music publishers, represents the interests of
songwriters by promoting, and licensing the use of, their songs for reproduction and
distribution on CDs, via the Internet, as well as through public perforfnances and other
means of utilizing their music. We play a critical role in the creation of music by finding
and supporting songwriters and facilitating their relationships with other songwriters,
recording artists and record companies. We also provide our songwriters with critical

| financial support and useful creative feedback and advice in order to improve their
corhpositions and enhance their songwriting skills. Finally, we handle a variety of
administrative and legal services such és royalty collection, which are essential to
songwriters’ ability to earn a livelihood.

Promoting and Licensing Qur Songs

29. Our catalog at Famous now contains well over 125,000 copyrights
of the best known popular, film and television music. Our song titles include early hits
such as Leo Robin’s and Richard Whiting’s 1929 standard “Louise” (recorded by
Maurice Chevalier) as well as a loﬁg list of more recent mega hits including: Shakira’s
“La Tortura” and “Hips Don’t Lie”’; Eminem’s “Without Me” and multi-platinum album
The Emiﬁem Show; Tia Sillers” “1 Hope You Dance” (Lee Ann Womack); Linda Perry’s

“Beautiful” (Christina Aguilera) and “Get the Party Started” (Pink); P.O.D’s “Youth of
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the Nation”; and Jet’s “Are You Gonna Be My Girl.” As this small sample of our catalog
plainly demonstrates, Famous has had success in all major music genres.

30.  One of our primary functions as a music publisher is pitching our
songs to the most important music industry audiences, such as record companies, motion
pictures, television programs and advertising executives, for the purpose of obtaining
cover recordings and ether licensing opportunities. We have extensive contacts in the
music industry and years of experience developing relationships with artists, producers,

: s> . . .
and record company executives. < of our senior executives, each of whom has his or

&
“her own support staff, are dedicated to licensing.

31.  Even though we devote considerable efforts to licensing full-length
sound recordings of our songs, an important component of our promotional efforts

. involves seeking out synchronization, performance and other non-mechanical licensing
opportunities, which are often useful in generating interest in our compositions.

32. Consistent with our roots in film and television, Famous Music
represents a legendary catalog of film and television music including classic themes from
Emmy-winning shows such as The Brady Bunch, Cheers, Happy Days, Laverne and
Shirley, Mission: Impossible, Beverly Hills 90210, The Odd Couple, Love Boat, Star
Trek, Frasier, JAG, Twilight Zone and Hawaii 5-0. Famous Music’s film catalog
includes scores from well-known movies such as The Godfather, Braveheart, Titanic,
Love Story, Footloose, Forrest Gump, Psycho, The Truman Show, Lemony Snicket’.s A

Series of Unfortunate Events, War of the Worlds, and many others. Famous Music’s vast

catalogue is regularly licensed for use in the hit television shows American Idol, The
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OC,CSIL,CSI NY,CS.L Miami, Lost, House, Cold Case, Bones, Medium, Las
Vegas, Huff, Entourage, Family Guy, Nip/Tuck, and My Name Is Earl.

33. In addition to films and television, Famous licenses its
compositions for such varied uses as commercials, videos/DVDs, video games, karaoke,
consumer products/toys, new media, theater/plays/ballet/dance, samples, record albums,
trailers/promos, the Intemét, arrangements, lyrics/music reprints, parodies, translations,
derivative works, corporate uses and live performances. Oﬁen; the successful licensing
of works for one of these uses rekindles or increases interest in mechanical licenses for
the fuil—length songs.

34.  Ringtones are another particularly popular new, digital music use
for which we have issued numerous licenses. Publishers including Famous have
participated actively in facilitating the increased growth and development of ringtones by
taking the lead in negotiating royalty agreements on behalf of songwriters. We have
encouraged the ringtone market in a variety of ways. First, we offer the master
recordings that we own for ringtone licensees to use. Our ringtone licensees also receive
a weekly e-mail that lists which Famous Music songs are currently available on Billboard
charts, which ensures that they are aware of our most recent material and provides them
with an easy reference tool on which to base subsequent song requests.

35.  In sum, music publishers have taken great strides in helping both
new and old companies distribute music to their customers and we will continue to
facilitate the legal sale of music in the digital and physical worlds. Overall, our
agreements have paved the way for the launch and continued viability of a wide array of

music services offering a broad repertoire of music to online subscribers, cell phone users
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and other consumers. Indeed, we have every incentive to participate enthusiastically, as
it is through license agreements that phblishers and songwriters ensure that they are
compensated for their works — assuming, of course, that the royalty rates are fair.

Representing Our Songwriters |

36. As representatives of our songwriters, our role includes not only
finding licensing opportunities for their finished products, but also finding recording
artists, producers, record companies and other songwriters with whom they can
collaborate and ultimétely produce new compositions. Our intimate knowledge of the
abilities and objectives of both our songwriters and other music industry professionals
places us in a unique position to broker successful partnerships.

37.  Given our relationships with numerous songwriters who specialize
in all genres of music, we are able to introduce our songwriters to others with whom they
are likely to work well. Our staff members are in constant communication with our
songwriters in order to determine which collaborations will produce positive results and
Famous is responsible for numerous songwriting partnerships, including an ongoing
relationship between two of our writers — Freckles and 7. Songs written by multiple
authors are increasingly common and our writers have joined others in co-writing some
of the most successful and popular works, including “Every Mile A Memory,” by
Famous writer Steve Bogard with Dierks Bentley and Brett Beavers, “Smack That,” by
Famous writer Akon with Eminem and Louis Resto, and “What Ya Waiting For,” by
Famous writer Linda Perry with Gwen Stefani.

38.  More and more of our songwriters are multi-talented individuals

) < .
who also perform and/or produce music. In fact, almost vg‘,‘ of our songwriters are
S
Q.
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>
performers and almost Qvé of our songwriters are producers. - Despite their varied

S
talents, we continue toq;)lay a significant role in representing them in the songwriting
aspects of their careers as well as in facilitating their relationships with recording artisté
and record companies so as to help tﬁem exploit their performing and producing abiliti.es.
We have helpedAnumerous singer-songwriters and producer-songwriters, including
Hillary Lindsay, Jerry Kilgore, Big Kenny and Co-stars, obtain record company contracts
that were crucial to their career development.

39.  InKilgore’s case, we had previously signed him as a writer when
he indicated an interest in developing a career as an artist. We helped him choose songs
to use for master recordings and paid for their production. Then, we set up meetings with
record label representatives in which we played the masters and explained his potential.
Kilgore’s work was well-received and, ultimately, we were successful in helping him
obtain a contract with Virgin Records in Nashville.

40.  Although an increasing proportion of our songwriters are singer-
songwriters, many are not, and even those who are singers may not necessarily be the
best performers for a given composition. Thus, an important aspect of promoting our
Songwﬁters aﬁd their works is finding them the best recording artists to record their
songs. On numerous occasions, we have used our connections to arrange collaborations
between writers and artists, many of which have been extremely successful.

41.  One recent example is our efforts on behalf of Lanz, a young hip
hop/rap singer-songwriter we are in the process of signing, and Akon, a Senegalese
singer, songwriter and Aproducer whose debut album Trouble was a multi-platinum hit in

2003. Akon is currently working with several different artists, and we at Famous are in
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the process of introducing him to others. Lanz wanted tracks co-written and produced by
various songwriter-producers and very much wanted to work with Akon, so we arranged
for them to meet. Our efforts on behalf of Kilgore, Lanz and Akon are typical of the role
we play in helping ouf songwriters capture the attention of, and develbp relationships
with, other important players in the music industry.

42.  Crucially, we continue to play a role in the careers of singer-
songwriters and producer-songwriters long after they have signed deals with record
companies. In the case of our singer-songwriters, we often assist record companies in
marketing albums even after they hit the market and work to arrange subsequent
recordings of our works, so as to keep them in the mainstream and preserve the legacies
of the talented songwriters whom we represent. “Silver Bells,” an appropriate example
for this time of year, is a Christmas standard that we regularly license during this season,
a time when it is heavily recorded, included on many Christmas song albums, and used
by any number of companies to help sell their products.

43. As for producer-songwriters, we are constantly engaged in
arranging production opportunities. To take just one example, we have maintaihed a
close working relationship with Akon, to whom we are always suggesting different
people for him to see and with whom to consider a collaboration. In addition, our
advances remain a source of income for many producer-songwriters between their
production projects, when they are unlikely to receive significant income from record
companies.

Discovering and Supporting Songwriters

44.  Our relationships with songwriters often begin at the earliest stages

of their careers, long before they have produced successful songs or otherwise developed
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names for themselves in the industry. In many cases, we are responsible for discovering
talented — but previously unknown — songwriters and launching their professional
careers by providing crucial financial support and creative assistance while they develop
their skills and abilities. |

REDACTED _

45.  Famous has employees who participate in talent-scouting and
the annual budget for our efforts is in excess of ggpacTEP . As a boutique operation, we
tend to sign fewer new talents each year than some of our competitors. As of October of

REDACTED
this year, we have already signed  new writers, including pure songwriters, producer-
songwriters and singer-songwriters. We look to sign the best songwriters from every
genre of music and devote as much time and attention to them as possible. One
particularly exciting signing from this year is Daniel Powter, a young and extremely
promising singer-songwriter or-iginall‘yﬂfrom British Columbia who attracted a great deal
of interest from many music publishers.

46. The process of signing and evaluating a young writer is
challeﬁging and involves considerable effort on the part of our creative teams. Qur
signing of Lar.mC Miller, a talehted writer in Nashville, exemplifies the process involved.
The head of our Nashville office knew Miller from a prior publishing relationship. We

“started talking to him in the summer of 2005 and ultimately signed him in December of
that year. During that time, Miller frequently visited our office and played his songs, and
we offered constructive advice on how he might improve his songwriting. Knowing that
he also wanted to be a singer-sonémiter, we rggularly attended showcases at which he

was performing. Eventually, Miller’s talents were recognized by one of the judges of the

Nashville Star, a television talent competition, who arranged for him to sign a deal with
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Warner Bros. Records. We were familiar with the judges on that program as we had
worked with them in their other capacities and they knew that we were interested in
signing him. Having successfully signed Miller, we are eagerly anticipating his first
album, which is scheduled to be releaéed early next year.

47.  Although record companies have A&R departments involved in
scouting talent, our role is unique and equally essential. Even beydnd our obvious
importance in finding pure songwriters, we are also responsible for discovering and
developing numerous singer-songwriters and producer-songwriters, many of whom were
either dropped or passed over by record companies.

48. A well-known example of this is Linda Perry, now one of the most
successful producer-songwriters in the industry. We first signed Perry in 1993, when she
was a singer-songwriter for the group 4 Non Blondes. Although one of Perry’s songs,
“What’s Up,” enjoyed international success and helped the group’s album, Bigger,
Better, Faster, More, sell seven million copies, Perry was eventually dropped by her
fecord label. We stayed with her for the next five years, constantly listening to her
material and providing constructive criticism and ultimately talking to record labels about
her ability to produce and write for other artists. Her career has since taken off as a
producer-songwriter and her accomplishments include writing and producing four songs
for Christina Aguilera’s album Stripped, wrjting the Grammy-nominated soﬁg
“Beautiful,” and receiving a 2003 ASCAP Songwriter’s Award for most-played song for
“Get the Party Started.” Perry remains one of the most sought-after producer-songwriters

and is arguably the most successful female songwriter of all time.
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49.  Once we find a songwriter with whom we are interested in forming
a relationship, and who is interested in working with us, we negotiate a songwriting
agreement. Among other things, these agreements require us to advance money to the
songwriter — money tﬁat is in many cases desperately needed to help him or her survive
and focus on writing music. With the exception of our agreements to acquire specific
songs or catalogs, virtually all of our agreements with songwriters involve the payment of
advances. We are required to pay advances even under the overwhelming majority of our
administration-only agreements, pursuant to which we acquire no ownership interest in
copyrights but undertake simply to perform administrative tasks such as collecting and
processing royalties.

50. The advances we pay are substantial, and are used by songwriters
to pay for necessary equipment and other expenses associated with their career as well for
basic living expenses, so that they can dedicate as much of their time as possible to
songwriting instead of to odd jobs that do nothing to hone their music skills. The average
advance we pay varies greatly, with pop and urban music songwriters tending to get
somewhat higher advances than most country writers. Nevertheless, even our country
writqrs typically receive advances of REDACTED , and some of the
more successful Nashville writers receive advances that are REDACTED and more. Some
pop and urban music writers, most of whom are also producers or singers, receive
advances measured in the REDACTED , In some cases reaching

REDACTED
51.  Insome cases, some part of the advance is contingent on the

release of an album having a certain number of Famous-owned songs, but these
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requirements do little to protect us from the risk that the album turns out not to be
commercially successful. Fewer and fewer hit records are being produced and, in my
estimation, only 2-5% of songwriters ultimately “make it.” Even though we pay
advancés to virtually all the writers we sign, we are able to recoup our advances through
our share of royalties in only some cases. Thus, our investments are extremely risky and
the nature of our business is that a large proportion of our investments are ultimately
written off. Regardless of how much we lose, however, we never require commercially
unsuccessful writers to return our advances. |

52. Notably, we have continued to provide advances even though our
agreements with songwriters are typically guaranteeing us a smaller share of any royalties
that are eventually earned. Although the average royalty split between a songwriter and
his/her publisher used to be 50:50, the publisher’s share has been declining over the past
15-20 years, such that the standard contract now provides for a 75:25 split in favor of the
songwriter. Particularly popular artists, who obviously generate the most gross revenue,
often demand-—and receive—as much as 80-90% of royalties. Although we are always
happy to see songwriters well-compensated for their works, it is important both to them
and to us that publishers earn adequate revenue to perform our functions.

53. Our assistance is not limited to advancing money. We also provide
considerable and ongoing guidance and feedback on our songwriters’ compositions and
recordings. The same creative team that participates in signing our songwriters is also
involved in working with our writers. Usually, the member of our creative team who
took the lead in finding and signing the songwriter will typically take the lead in

providing any music-related assistance that the songwriter requests. In our Nashville
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office, we have a fully-equipped recording studio in which our songwriters and creative
professionals sample new artists and songs, exchange ideas and experiment with new
melodies. Our development budget is substantial and has remained steady in recent
years, and we expect to increase our investment in the future.

54. We also assist our songwriters by preparing their works to be
promoted to record companies. In that regard, we help our songwriters create
professional-quality demo recordings, which are the customary way to present works in’
the music industry. These demo recordings require substantial investments of time and
their quality is enhanced by our expertise.

Our Administrative Services

55.  Finally, we provide a variety of administrative services designed
ultimately to protect the copyrights of our songwriters and, in so doing, ensure them a fair
income for their contributions to the music industry. First, we assume the responsibility
for registering our songs with the Copyright Office and with the appropriate entities in
other countries. We also register cue sheets for all licensed films and television shows
with copyright societies around the world; these sheets list all music used in any film or
program and ensure that songwriters receive appropriate royalties for the use of their
music.

56.  Second, we are responsible for collecting and processing royalties.
This is a substantial undertaking, as we have thousands of songs in our catalogue that are
earning royalties for their use. We track all of our licenses, including mechanical,
synchronization, lyric, ringtones and others, and we have invested in various systems to

ensure that we collect the appropriate royalties. These systems have been designed to be
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compatible with the penny-rate structure and are necessary to ensuring that our writers
are earning all royalties to which they are entitled.

57. In sum, our efforts to promote, develop and discover our
songwriters, as well as the important administrative services that we perform on their
behalf, are vital contributions to the creation and distribution of the song. Increases in the
mechanical royalty are essential to ensure that songwriters and publishers receive
compensation that is adequate to encourage their continued investments of time and

creativity.
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Declaration
I declare under penalty of perjury that the foregoing is true and correct.

Dated: November2§ , 2006 -
New York, NY

Irwin Z. Robinson
Chairman of the Board, _
National Music Publishers’ Association, Inc.
Chairman and Chief Executive Officer,
The Famous Music Publishing Companies






Before the
COPYRIGHT ROYALTY JUDGES
LIBRARY OF CONGRESS
Washington, D.C.

In the Matter of

Mechanical and Digital Phonorecord Delivery Rate Docket No. 2006-3 CRB DPRA

Adjustment Proceeding

. WITNESS STATEMENT OF RALPH PEER II
ON BEHALF OF NATIONAL MUSIC PUBLISHERS’ ASSOCIATION, INC,,
THE SONGWRITERS GUILD OF AMERICA AND THE NASHVILLE
SONGWRITERS ASSOCIATION INTERNATIONAL

1. My name is Ralph Peer II and I am Chairman and Chief Executive
Officer of Peermusic, Inc., an international group of music publishing companies founded
by my father in 1928 under the name of Southern Music Publishing Company, Inc. I
received a Bachelor’s Degree from Stanford University in 1966 and a Masters of
Business Administration from Stanford University’s Graduate School of Business in
1968. Since then, I have been working for Peermusic, and have been in the music
publishing business for over 38 years.

2. In addition to my work at Peermusic and its affiliated companies, I
am also an active member of a number of music publishing industry organizations. I am
Vice-President and Director of both National Music Pub1i§hers’ Association, Inc.
(“NMPA”) and The Harry Fox Agency, Inc. (“HFA”). Among many other functions,
NMPA represents the interests and protects the rights of music publishers and, through
them, the songwriters. HFA administers licensing agreements for mechanical rights and

collects mechanical royaities in this country and is an associate member of the Bureau



International de 1’Edition Mecanique, én international organization representing
mechanical rights societies.

3. In addition, I am a lifetime Director and past President of the
Country Music Association. I also served previdusly asa publishef/director of the
American Society of Composers, Authors and Publishers (“ASCAP”) and as President of
the International Federation of Popular Music Publishers. I am a former Chairman and
current Vice-President of the Paris-based International Confederation of Music
Publishers, and was honored at the international music market MIDEM 1998 as “Music
Maker of the Year.” I am also a former Trustee of tﬁe Copyright Society of the USA and,
in 2001, the American Songwriters’ Hall of Fame awarded me with their music
publisher’s award.

4, Based on my extensive experience as a music publisher and in the
music publishing industry, I submit this statement to: (1) explain the role of the music
publisher — in particular, the important contributions music publishers make to the
creation of the song and their critical support of songwriters; and (2) emphasize the need
for an increase in the statutory mechanical royalty rate in order to provide songwriters
and their music publishers a fair return on their unique and essential contributions to
music.

Peermusic

5. With over 200 employees and 33 offices in 27 different countries,
Peermusic is one of the largest independent music publishing companies in the world.
By “independent,” I mean that Peermusic is not controlled by a copyright user such as a

record company.



6. Peermusic has a catalogue of over 300,000 songs, including such
well-khown titles as “You Are My Sunshine,” “Georgia On My Mind,” “Mambo No.5,”
“Walk Like An Egyptian,” “Mellow Yellow” and “You Raise Me Up.” Peermusic songs
have been recorded by many intemationally-knownA artists such as Elvis Presley, The
Beatles, Frank Sinatra, Nat King Cole, Willie Nelson, Al Jolson, Louis Armstrong, Rod
Stewart, Celine Dion, Madonna, Whitney Houston, Art Garfunkel, Andrea Bocelli and
the New York Philharmonic. Among the very many familiar and talented songwriters we
have signed over the years are Buddy-/ Holly, Donovan, the Carter Family, the Rolling
Stones, David Foster, Gavin Rossdale, Stewart Harris and Kitaro.

7. Peermusic has a long and distinguished history in classical music.
Composers whose works are published by Peermusic include David Diamond, Lou
Harrison and Charles Ives, who is now recognized as arguably the most original and
significant American composer of the first half of the 20" century. Our catalog of
. classical compositions includes “The Unanswered Question,” Ives’ most famous work.

8. Beyond being recorded and distributed worldwide, Peermusic
éompositions also have been featured prominently in popular television shows and
mbvies, including Sex and the City, The Simpsons, The Sopranos, Friends, Y Tu Mama
También, The Life of David Gale, Confessions of a Dangerous Mind, Moulin Rouge and
O Brother, Where Art Thou?.

9. On my watch, Peermusic’s operations have expanded
considerably. For example, during my tenure as CEO, I have extended Peermusic’s
operations to nine new territories, including three offices in the Asia-Pacific region. And,

recognizing the importance of the Internet to the promotion and distribution of music, I



established our company’s website in 1995 and, in 1998, I founded Digitalpressure Inc.,
an affiliated company of Peermusic, in order to explore the then-infant industry of digital
distributioﬁ.
The Important Role of Music Publfshers in the Creation of Music
10.  Music publishers generally, and Peermusic specifically, play
pivotal roles in the music industry, starting with the provision of a variety of services to
.songwriters that are crucial to their professional growth and success. As I describe in
' d&ail below, we devote considerable resources to discovering and developing
songwriters, helping songwriters create and improve their works, promoting and licensing
their songs, registering songs for copyright protection, collecting and distributing
royalties to songwriters and, when necessary, taking legal steps to protect the income of
our songwriters and the copyrights of their works.

Discovering Talented Songwriters

11. Since launching the careers of American icons Jimmie Rodgers
and the Carter Family in the 1920s, Peermusic has a long, successful history of

discovering promising young songwriters — an important first step in the creative

)
&3
~N
process of making music. In 2005 alone, Peermusic signedqé’ new songwriters.
&7
&
12. We meet talented songwriters in a variety of ways, including (1)

recommendations from our many contacts in the music industry, including other
songwriters, managers and lawyers in the music business; (2) by a songwriter contacting
us directly, in large measure because of the reputation we have developed over the years;
or (3) by using many of the traditional methods used by record companies’ A&R

departments, such as scouting live performances of up-and-coming bands and singer-

songwriters. The Internet has also provided numerous additional forums in which music



is shared and in which talent can be discovered. Thus, we continually search websites
such as myspace.com and purevolume.com, as well as artists” weblogs, online radio
stations and music television websites to discover new talent.

13. | On very rare occasions, we simply stumble upon a rising star. But
the vast majority of our songwriter discoveries derive from great expenditures of time
and effort. There is one constant, however: no songwriter éigns with us unless at least
one member of our creative staff is passionate about the songwriter’s potential and eéger
to help develop his or her career.

14. We expend considerable time and money on finding new talent and
often take risks on unproven songwriters. Publishers like Peermusic frequently sign new
talents at the earliest stages of their careers. We undertake to develop their talents and
abilities with little certainty as to whether they ultimately will be commefcially
successful. In contrast, record companies typically will invest in talent only when their
abilities are obvious and prospects for commercial success are more assured.

15.  Peermusic played a major role in the commercial breakthrough of
Buddy Holly, one of the founding fathers of rock ’n roll and just one example of a talent
passed over by record companies but embraced by music publishers. Early in his career,
Holly signed a contract with Decca Records; in Nashville, but Decca refused to release
Holly’s work, including his song “That’ll Be The Day.” After Decca opted not to renew
Holly’s contract, Holly sbught help from a producer, Norman Petty. With Peity’s help,
Holly recorded a new demo version of “That’ll Be The Day” but, again, the record
companies — Roulette Records, Columbia Records, RCA and Atlantic Records — all

passed on the song, and on Holly. Petty then sent Holly’s demo tape to the New York



office of what was then Southern Music, where Peermusic executives recognized Holly’s
potential and, through Petty, signed Holly to a songwriter agreement. Working on behalf
of Holly, and believing that “That’ll Be The Day” would one day be a hit, Peermusic
execﬁtives forwarded the song to one of their contacts at Coral Records (ironically, a
subsidiary of Decca). With Peermusic’s blessing, Coral signed Holly and “That’ll Be the
Day,” released under the group name the ‘Crickets,” eventually reached No. 1 on the
charts. For Holly, the rest is history.
The Music Publisher/Songwriter Agreements
16. Oncea promising songwriter has been discovered, the publisher
negotiates an agreement either directly with the songwriter or, more often, with his legal
representative or manager. Although agreements are occasionally single-song
assignments, today they are far more often three-year term deals, with an option to extend
the term for an additional one or two years if the publisher concludes that the
songwriter’s career is developing well. The relationships between songwriters and their
publishers typically last for many years, and publishers often continue to represent
songwriters long after their record company deals have expired and they have been
“dropped” by their record labels.
~ 17.  The allocation of royalty revenues under our contracts with
‘songwriters varies enormously from songwriter to songwriter but, nevertheless, it is clear
that the average publisher’s share of royalties is decreasing over time. While in the past
it was common for royalties to be shared 50:50 between songwriters and publishers, 50%
has become something of a floor for songwriters, most of whom retain a larger share than

that. In fact, a 75:25 split in favor of songwriters has become increasingly prevalent and



songwriters’ shares of royalty income now reach as much as 95% of royalty revenue in
some circumstances.

18.  The contracts that we sign with songwriters almost always require
that we pay the songwriter a recoupable — but not returnable — advance against future
earnings. A recoupable advance means that once (and if) the songwriter begins to earn
mechanical royalties, those royalfies are paid to us until the advance is paid back. The
advance is often “seed money” and acts as a means of providing the songwriters or
singer-songwriters with an income during the early stages of their careers in order to
allow fhem to concentrate on writing and devéloping their talents. These advancés help
ease the considerable financial challenges faced by songwriters and help make
‘songwriting a more sustainable career choice, particularly since it often takes between
12-18 months for a song to actually earn any revenue, even after it is recorded and
produced. Thus, these advances are critical to the survival of songwriters, particularly at
the earliest stages of their careers.

19. - The size of the advance, like all other terms of a songwriter’s
agreement with a publisher, is freely negotiated and the terms vary widely. Not
surprisingly, ad\;ances are generally higher when there is perceived to be less risk
associated with the songwriter, such as when the songwriter is better-known and/or has

already released profitable records in the marketplace. In such cases, our advances are

REDACTED :
commonly and have in some cases
exceeded REDACTED
20.  Despite the risks, we view it as part of our business to give

substantial advances to promising new songwriters regarding whom the prospects of



success are uncertain to say the least. The size of the advance, as well as the other terms,
depend on our assessment of the talent involved, the songwriter’s positioning in the
industry, and the specific purposes for which he or she is being signed. Even under these
agreements, our advances are often worth REDACTED ..y, year. Our advances are
not always paid entirely in the form of cash. Sometimes, depending on the needs of the
songwriter, we provide advances in the form of rent for an apartment, third-party
marketing or a minivan needed for touring. In total, advances have constituted vg‘f@of
S
our total operating costs over the last four years.

Our Development and Support of Our Songwriters

21. Once Peermusic discovers and signs a songwriter, its work hardly
ends. Peermusic, like all publishers, plays an integral role in the creation of the written
song — the stem cell of recofded music. Without the song, there is nothing for a
musician to play or for an artist to perform. Without the song, the record industry could
not produce and distribute billions of dollars worth of music each year. Music publishers
make crucial contributions to the creation of songs by collaborating with songwriters to
nurture, support and direct their creative talents and efforts.

22.  To that end, we have a talented staff of experienced individuals
dedicated to working with songwriters to develop their songwriting skills. Our creative

professionals are divided into four departments — pop, Latin, country and classical.

Each of these departments REDACTED has on-staff REDACTED
& ‘
Q\,.G& staff professionals. Each of our songwriters works with a creative team of two to
® .
@

three individuals from the appropriate departments who review and offer constructive

feedback regarding our songwriters’ selections.



23. I should explain that songwriters.come in different varieties. There
is the so-called “pure songwriter,” who only writes songs. There is also the “singer-
songwriter,” who is a recording artist as well as a songwriter and, as the name suggests,
often performs the songs she or he writes. And there is the “producer-songwriter,” who
in addition to writing songs also performs the functions typically ascribed to music
producers, such as selecting and arranging songs, coaching and guiding the performegs

- and supervising the recording, mixing and mastering processes. Approximately Q?vg’&of
Q - ¢

. . . A .
our songwriters are singer-songwriters, Q‘S’ are producer-songwriters and & ACTEP are
, _ o

S

pure songwriters.

24. We assist songwriters with developing their writing in many ways.
We have built professional quality studios in many of our offices, including those in Los
Angeles, Nashville and Miami, the U.S. center of Latin-American music. Each studio
costs in excess of rRepacTED to build and furnish with studio equipment and more than

REDACTED per year to maintain. Our new signings work with a publishing team in one of

our studios to develop their writiﬁg skills and, in the case of singer-songwriters, also their
performance skills. QOur publishing teams spend many hours listening to our songwriters’
compositions and working with them to produce new songs that can eventualiy be
marketed to record labels and artists.

25.  Qur creative support of classical music cbmposers involves even
greater investments of both time and resources. The process of writing and “editing” a
classical composition typically takes much longer and involves greater collaboration with
our creative executives than pop or country pieces. In some cases, the précess continues

even after the composers have passed away. The music of Charles Ives, for example, was



in disarray at the time of his passing in 1954, and yet we are still engaged in preparing
critical editions of his works. Each published score represents a multi-year editorial
commitment, involving our working in tandem with musicologists and the' Charles Ives
Society, to present the most authoritative editions possible — work that does not easily
translate into increased income for Peermusic.

26.  In addition, we sometimes secure full symphony orchestras or
chamber groups to make master recordings of classical compositions. - Once created, we
lease the masters to third-party labels or release them through bigitalpressure. For
example, Peermusic financed the creation of a master recording for an orchestral work

9
composed by Richard Wilson. The recording costs alone were ® plus an

o?‘
& «
additional Q,‘,SJ to prepare performance materials. Sales of the CD have been
S
Q.

disappointing, however, leaving the vast majority of our investment unrecovered. We
nevertheless are pleased that the CD has increased Wilson’s credibility in the industry,
resulting in several additional commissions of his work and recognition from
organizations such as the American Symphony Orchestra and Chamber Music America.

27.  Publishers also contribute to the creative process by suggesting
collaborations with other artists and songwriters. Many successful songwriters are part of
a songwriting team. Teams often include two or more collaborators (co-writers) but, in
some genres of music, such as rap or hip hop, teams of as many as eight to ten
songwriters create individual songs. We have put together successful writing teamé of all
sizes and for all genres of music.

28.  One example of a collaboration facilitated by Peermusic is Bacha,

a contemporary tropical music group born out of our Miami office. Bacha is a duo
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consisting of singer-songwriters Juliana Barrios and Jorge Luis Chacin. Prior to Bacha’s
formation, Barrios signed with Peermusic primarily because of her writing abilities, but
after working with our creative team to record high-quality demos of her works, an
artistic career also began to take shape. Meanwhile, Chacin, who was discovered by
Peermusic’s Venezuelan office, was receiving significant attention for his compositions
as well. As Peermusic took steps to secure a recording contract for Barrios, a
representative of Sony Music and two members of Peermusic’s Miami team, Ramon
Arias and Julio Bague, agreed that she might bé most marketable as part of a group.
When Bague suggested that Barrios and Chacin co-write songs, Bachd, a name which
combines the first syllables of their names, was born. Arias and Bague, Bacha’s
producers, earned a Latin Grammy Award nomination in the Contemporary Tropical
Category for their work.

29.  Our myriad investments in songwriters — in the form of time,
monéy, human resources and facilities — are substantial but unfortunately are no
guarantee of success. I would estimate that only one of every ten songwriters becomes
successful. Our investments, including the advances we pay songwriters who turn out
not to be commercially successful, are never returnable. But regardless of success, our
investments help to underwrite the culture of American music.

Our Promotional Efforts on Behalf of Our Songwriters and Their Songs

30.  Ofcourse, we try our best to ensure our songwriters’ commercial
success, and our promqtion of their songs is one of the key ingredients to that success.
Publishers like Peermusic have always been responsible for promoting their songwriters’
works to artists, producers or A&R people at record labels. Some of the world’s greatest

songs and recordings are the products of marriages arranged by publishers, and
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publishers continue to foster relationships that result in great success and increased sales
of songs and albums.

31.  Our promotional role is particularly crucial early in the careers of
singer-songwriters and producer-songwriters, before they have been signed to record
labels. Through our extensive contacts with the record industry, and by supporting gigs
to which A&R people are invited (and, because of our reputation, usually attend), we
have been able to introduce many of our singer-songwriters and producer-songwriteré to
our many contacts in the record industry, thereby facilitating new relations;hips with
record companies that allow our songwriters to exploit all of their talents. For producer-
songwriters in particular, we help find the best aﬂisté for them to work with and seek out
opportunities for them to co-write or co-produce on existing projects. For singer-
songwriters, we guide them through the process of obtaining their own contracts with
" record companies at the appropriate time. Securing the best opportunities for all of our
_ songwriters is a delicate process, requiring significant market knowledge, adequate
understanding of the songwriters’ career goals and prospects, and an appreciation for
which songwriters, producers, artists and record companies will work well together.

32.  For example, Peermusic played a crucial role in helping the group
Blondfire secure a record deal. Prior to signing with Peermusic, Blondfire self-released
an extended play recording (“EP”’) and was once featured as independent artist of the
week on iTunes. Even though one of Blondfire’s songs, “L-L-Love,” was one of the
most downloaded songs by an unsigned artistvin iTunes history, Blondfire could not
obtain a record deal. Blondfire then signed with Peermusic, where creative executives

decided to hire some notable dance DJs to create a re-mix of the song “L-L-Love.” The
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song took off in the underground dance scene and was eventually included on several
dance music compilations. Peer’s creative team also set Blondfire up with co-writers and
séveral well-known artists in Los Angeles, one of which resulted in a song recently
released by multi-platinum artist Jessica Simpson. These successes increased the band’s
visibility, which ultimately led — thanks to Peermusic efforts — to a signing of a world-
wide record deal with EMI Records.
| 33. A particularly crucial aspect of our promotional work is the
creation of deﬁo recordings of our songs. Demo recordingé can take anywhere from a
day to six months to prepare, depending on whether it is for a specific artist who is
lookiné for material or if it ié being prepared with no particular audience in mind. We
invest tho;lsands of dollars and many hours of time in creating demo recordings, which
we regard as an integral component of the development process, for a number of reasons.
34, First, because demo recordings often are made available online,
they heli) to develop a fan base for the artist. Moreover, if songwriters did nof make
demo recordings, it would be very difficult to bring their works to the attention of artists,
producers and record companies. Particularly in the case of singer-songwriters, demo
recordings are the accepted way to present a polished and professional act to an industry
audience. In fact, in some circumstances, demo recordings are of such high quality that
record companies choose not to re-record the songs themselves and instead decide to
negotiate with publishers for an outright fee or an ‘over-ride’ royalty for the use of the
master made by the publisher. In these circumstances, demo recordings also provide an

important source of early income to songwriters.
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35.  Peermusic demo recordings were crucial to the early development
of the career of Donovan, a now well-known Scottish musician. As a young, unknown
musician, Donovan frequently played at a London pub, where he happened to meet Geoff
Stephens, a songwriter affiliated with Peer Southern Music. Stephens took Donovan to
the basement studios in Peer’s offices to record demos that were later seen by producers
of a TV series, which signed Donovan for an appearance. The response to the
appearance was overwhelmingly positive and, after agreeing to a writing contract with
‘Peer, Donovan’s recordings were signed to a record label. Despite his record deal,
Donovan later returned to Peermusic’s basement studios to record the version of “Catch
the Wind” that was latér released as Donovan’s breakthrough single.

36.  We do not limit our efforts to promoting songs to record
companies. We also seek out opportunities to license the synchronization rights (“synch
rights”) to our songs. Synch rights involve the use of a recording of a musical work in
audio-visual form, such as in a motion picture, television program, commercial
announcement, computer-based product such as a videogame or CD-ROMs and many |

S
other uses. We have a staff of approximatelyov.é people dedicated to synchronization
placement, which is a crucial development tool and a major part of our efforts to increase
exposure for songwriters and their works.

37.  There have been many instances in which synchronizatién
opportunities were essential in drawing the attention of record labels to singer-
songwriters whom had previously been neglected. For example, synch placements were
crucial in spurring the record company Sire/WB to take actual steps to market and

promote one of its own bands, The Shys. Until we secured placements of the group’s
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music in two television sh(;ws, Sire/WB waé making little effort to encourage the group’s
development, but after the synch licenses were in place, Sire/WB began helping with
marketing initiatives and made several tour investments.

38.  In addition, synchronization uses of sonés often result in a
resurgence of interest in songs that may have slipped from the spdtlight, which ultimately
leads to increased sales of the full-length recordings. Illustrative of this are the six songs
we licensed for use in the movie O Brother, Where Art Thou?. The songs we licensed
were drawn from a collection of the earliest songs owned by the firm and had received
little exposure in recent decades. That certainly changed with the movie, as the
soundtrack album won four Grammy Awards (including for Album of the Year) in 2001
and sold millions of copies in the U.S. alone, making it one of the best-selling country
soundtracks of all time. In particular, the album renewed life in classic songs, including
“I’m A Man of Constant Sorry,” which had previously been known only in smaller
Country-music circles, and “Indian War Whoop,” which emerged for the first time. As
this example shows, our commitment to our songwriters and their works never ends.

39. In sum, our efforts to discover, develop and promote our
| songwriters in the marketplace is a significant — indeed, critical — portion of our
business. repactep  of all of our employees are creative professionals and our best

estimates are that, excluding overhead expenses, advances and royalty payments,

. & . . :
approximately v’ ofour costs are dedicated to these direct investments in our
songwriters. Our company is critically engaged in the creative process and proud of the

contributions that we have made, and are continuing to make, to American music.
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Our Administration of Our Songwriters’ Works

40.  Music publishers also play vital administrative roles for the
songwriter — largely centering around the copyright in the songs. Our efforts to protect
the copyrights of our songwriters are crucial to 'songwriters’ livelihoods and, ultimately,
to the health of the music industry. Our efforts in that regard are Qide-ranging.

41.  As a starting point, we register our songwriters’ works in our

-worldwide internal database, with the U.S. Copyright Office and with collecting societies
around the world, a function that Peermusic performs using trained personnel, software
Peermusic developed for the purpose and its publishing network of wholly-owned
offices. This ensures that our songwriters’ works are licensed through compulsory
licensing schemes, where applicable, and the national collecting societies.

42. As discussed above, with respect to certain rights that are outsidev
the scope of compulsory license or societal agreements, we handle voluntary licensing
transactions throughout the world on behalf of songwriters as well. Licensing is a critical
service we provide to songwriters enjoying all levels of success — one that requires
considerable skill and experience, particularly in an online age in which new and more
complicated uses for music are emerging every day.

43.  Peermusic has already licensed its compositions for a variety of
developing uses. For example, a few years ago Peermusic and other music publishers
made an agreement with Musicnotes, Inc., one of the leading sources of digital sheet
music on the Internet. Our agreement granted Musicnotes the rights to distribute our
catalog of songs, guaranteed the public’s access to high quality print versions of our
songs, and ensured that our songwriters are appropriately compensated for their works.

We have also granted numerous licenses to use our compositions for ringtones. These
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licenses have varied according to a variety of factors, including the term, territory,
number of songs licensed and whether the ringtqnes are monophonic/polyphonic or
mastertones. Crafting licensing agreements for these and other uses requires

~ international reach and consideréble industry knowledge.

44.  One of our most important obligations is, of course, collecting and
auditing royalties that are owed to songwriters for the manufacture, distribution or
performance of their works. Not surprisingly, this too is a substantial undertaking, as we
have thousands of songs in our catalogue that are earning such royalt.ies. We have
invested in numerous systems and procedures — which in the U.S. are predicated on a
mechanical royalty expressed in terms of a penny rate — that are designed to monitor the
royalties we receive in order to ensure that our songwriters are earning all to which they
are entitled. Notably, we are also willing to sign administration-only agreements under
which we offer our royalty collection services to the owners of copyrights that are not
part of the Peermusic catalogue.

45. Finally, we also serve the important function of protecting our
songwriters’ works from infringement. We accomplish this by representing their
interests in infringement actions, other cases that present important issues of copyright
law and, of course, proceedings such as this one to establish fair and reasonable royalty
rates. Consolidating these functions in our company exploits economies of scale and is
far more efficient for the music industry as a whole than having songwriters responsible
for them individually. Perhaps most important, our ability to provide these services
permits songwriters — who would otherwise have to devote considerable time, energy

and expense to such tasks — to concentrate their efforts on their musical careers.
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46.  Itis important to note that our responsibility for these functionﬂs
does not end when our songwriters sign recording contracts. Licensing, administration
and copyright protection are services essential to songwriters throughout their entire
careers. Even the .most successful singer-songwriters often cbntinue to maintain close
working relationships with us after they have signed record company deals.

The Impact of the Digital Era on our Role as a Music Publisher

47.  Although the novelty and numerousness of online offerings make
the publisher’s job more complex, we are greatly excited about the potential for digital
music to increase the public’s access to our works. Broadly speaking, the role of the
publisher is the same online as it is offline. Regardless of how consumers ultimately
access our works, we perform the same roles, described above, of deve;loping the
songwriters and their songs and the same administrative functions of collecting and
administering the royalties generated from the sale or use of our songwriters’ copyrights.

48. The Internet has, of course, helped publishers in their promotional
efforts, and we are taking full advantage of the new technologies. Our efforts in this area
are handled by our online division, Peermusic Online, which has three areas of focus.
The first is running peermusic.com and our other websites (peerclassical.com,
peercommercialmusic.com, latino.peermusic.com, etc.) that we use to market and
promote our company, our songs and our songwriters. The second is operating our
corporate intranet for internal communications. The third fs running digitalpressure.com,
our company’s digital music aggregation and distribution division. In addition to
facilitating the sale of master recordings, some of which are owned by Peermusic,

digitalpressure is also beginning to provide web development and other technology
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services to our writers and taking an active role in the online marketing and promotion of
our artists.

| 49.  Inaddition to these uses of technology, Peermusic has a number of
sfaff members who promote our songs to advértising agencies by sending emails
attaching music files or enclosing links to websites where music can be heard. Finally,
and as discussed above, we also assist our songwriters in their efforts to build their own
online presence and, as such, continue to play a proactive role in the online promotion of
their songs.
The Need for Increased Mechanical Royalty Rates

50.  Providing the above-described services, and providing them well,
is an expensive endeavor. Although the costs of our talent-scouting efforts, equipment,
outstanding staff and, indeed, our talent, continue to go up, our mechanical royalties have
been declining as a percentage of our total domestic income in recent years.

51.  The increased mechanical rates that NMPA and the songwriters
prbpose would help to stem the decline in mechanical royalty revenues. The proposed
rates — an increase in the penny rate for physical product, a larger increase for
permanent downloads and a three-tier structure for subscription services and ringtones —
are all necessary for publishers such as Peermusic to continue their critical role in the
creation of new music.

52.  AsIunderstand it, other witnesses will discuss the specifics of the
rate proposal in more detail. However, a few observations are in order.

a. First, the rates for both physical product and permanent downloads

should continue to be expressed as a penny rate. The penny rate has been
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in effect for physical product since the adoption of the compulsory license. -
There is no reason to abandon it and switch to a percentage of revenue or
other structure at this time.
b. Second; as the proposal provides, digital rates should be higher
than physical rates because of the increased value to consumers from
digital music, including consumers’ ability to purchase singles instead of
albums, the increased portability of digital mﬁsic, 24-hour access to digital
music services and many others.
c. Third, although a penny rate is appropriate for physical and
permanent downloads, a more flexible raté structure is required fof limited
downloads and interactive streaming because of the evolving nature of the
business models employed by these music sefvices. The market already
includes a variety of models for revenue generation — subscription based,
advertising based, mixtures of both — and other models will no doubt
evolve. This makes it particularly important to adopt for the years covered
by this proceeding a rate structure that can appropriately compensate the
creators of music regardless of the revenue generation model of the online
music service.
53.  The increases in rates are necessary because our mechanical
royalties have been — and continue to be — depressed by a number of factors.
54.  First, mechanical royalties attributable to the sale of physical
product, that is, CDs, have been declining in recent years as CD sales have continued to

decline. This is a very different position from the one in which music publishers found
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themselve§ in 1997 when we negotiated the current rates for mechanical royalties. Then,
CD sales had been rising significantly for a number of years, and music publishers
accepted relatively low rates for physical product under the assumption that they would
nevertheless eam adequate mechanical royalty income from a higher volume of sales.
55. Second, the mechanical royalties we receive are further depressed
by prevailing controlled composition clauses in contracts between record companies and
songwriters. A “controlled composition” clause is a contractual device used by a record
company to require a singer-songwriter or producer-songwriter to accept a mechanical
royalty that is lower than what would be payable under the statutory mechanical royalty
rate. These clauses were used in a limited way beginning in the mid-1960s but became
prevalent iﬁ record company contracts after the royalty rate was increased to four cents in
the 1980s. The clauses have become very sophisﬁcated and broad in their reach and
appear in various forms, including the following:
a. Freezing the base royalty rate under the contract to the statutory
rate in existence at a fixed point in time, such as the point of delivery of
the master, its manufacture or its first sale. This has the effect of denying
the copyright owner the benefits of any periodic future increases in the
mechanical rate that would otherwise apply to records made and
distributed in future years when the higher rates take effect.
b. Requiring that payment be made at a mere percentage of the base

rate, often 75%.
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c. Setting a maximum total royalty rate, often ten times the controlled
corﬁposition rate for albums. This means that, even if an album contains
fifteen tracks, the composer receives payment only for ten.

d. Requiring that royalties paid on controlled compositions, and

perhaps also artists’ royalties, be reduced by amounts required to be paid

in excess of the controlled rate on non-controlled compqsitions.

56. Regardless of the form they take, however, controlled composition
clauses result in songwriters receiving even less than what they would undér the already
low statutory rate on all of their songs that are produced. -Major record companies
invariably insist on such clauses in their artist and producer contracts. Their leverage is
such that in practice it is almost impossible for artists or producers to obtain recording
contracts that do not contain such clauses.

57.  The following example illustrates the effect of controlled
composition clauses on the mechanical royalties that songwriters and publishers receive.
In 2003, we signed Corna Boyz, a developing songwriting/production partnership
between Pierre Medor and Dwayne Nesmith. In February 2005, Omarion, a recording
artist, released “Q,” his first solq album with Sony Records. Peermusic, Medor and
Nesmith together own a 50% interest in two songs on the album and, at the time of the
album’s release, the statutory rate was $0.085. If they were paid the statutory rate, then
the total mechanical royalties paid to Peermusic and the songwriters for their 50%
iﬁterest in both songs would be $0.085 per album. But under the controlled composition
clauses that Sony Records insisted on including, the total mechanical royalties are

significantly less. In particular, the agreement provides for a rate equal to 75% of the
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statutory rate ($0.0638) and a ten-song album cap, which ensures that Sony pays no more
than 63.8 cents per album, regardless of the fact that the album actually includes 13
songs. (At the statutory rate, 13 songs would amount to $1.10) Because the album
happens to include some non-controlled songs that capture most of the 63.8 cents
available, Peermusic, Medor and Nesmith together receive a total of only $0.0126 for
their 50% interest in both songs, approximately 14% of the current statutory rate.

58.  Only the most successful singér-songwriters are ever able to
negotiate agreements without controlled composition clau.;es, while the vast majority of
singer-songwriters, who have much less bargaining power, have no choice but to accept
them — or forego any contract with the record company at all. Most music publishers
are in the same, difficult position. Thus, in a world with controlled composition clauses,
the royalty set by the Copyright Royalty Judges is no more than a ceiling against which
record companies and licensees use their power to negotiate lower mechanical rates.

59.  Itis important to note that controlled composition clauses have
contributed significantly to what I believe to be a particularly unfortunate trend: the
declining number of pure songwriters. Although singer-songwriters continue to create
wonderful music, pure songwriters have also produced popular, high-quality
compositions that were often different in kind than those produced by singer-songwriters,
who often have very different talents. Knowing that they can obtain controlled
composition clauses from those artists or producers who are signed to them, record
companies have contributed to the decline in the number of pure songwriters by using
these clauses to penalize artists and producers who use “outside material” and thus

disincentivize the use of songs composed by pure songwriters. Inrecent years, fewer and
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fewer pure songwriters have been able to make an adequate living from songwriting and
several pure songwriters signed to Peermusic have found themselves unable to support
themselves on the revenues from their written compositions alone. Frankly, I doubt thata
songwriter even as great as Hoagy Carmichael could make a living were he to start
songwriting today. An increased mechanical rate would help halt this unfortunate trend.

60.  The current mechanical royalty rate is particularly unjustifiable in
light of the fact that our initial investments in songwriters are often much riskier than
record companies’ payments of mechanicai royalties. We invest in songwriters early in
their careers, when their prospects for success are uncertain, while record companies are
required to pay mechanical royalties for only that precise number of records needed to
satisfy their assessment of the market’s immediate demand, which is often informed by
- considerable recent information. It makes no economic sense for their mechanical
royalty to be low in light of our much riskier investments.

61. The statutory rate should be raised for the additional reason that
the share of total licensing fees that copyright owners receive oh any given song is
smaller under the mechanical license than what the market would likely provide them in
free negotiations. Notably, under most if not all of the film, television and commercial
synchronization licenses we frequently (and freely) negotiate, we routinely receive half of
the total licensing fees, with the other half going to the owner of the master recording.
Yet, under the statutory mechanical royalty, we receive nothing close to an equal share of
licensing revenue.

62.  Relatedly, it is important to note that Congress has expressed its

view that copyright owners should receive a greater share of fotal royalty fees than they
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do under the mechanical license. In setting terms under the Audio Home Recording Act
0f 1992, which provides for royaltieé on digital recording devices and media, Congress
required that the copyright owner receive one-third of the total royalties for blank tape
recordings and the master recording owner receive two-thirds. One-third of the total
royalties, which Congress found appropriate, is much more than what copyright owners
rec.eive under the statutory rate.

63.  Itis clear, therefore, that the royalty earnings of songwriters and
publishers are depressed by ;che statutory royalty. Under the existing mechanical royalty
regime, copyright owners earn nothing close to the 30-50% of total content fees that are
available to us in other settings.

64.  Inlight of these current economic realities, I am convinced that
increases in the mechanical rates for physical and digital music products are essential to
ensuring that songwriters continue to have an adequate incentive to produce great music
and publishers have the ability to provide songwriters with the services that are necessary

to the process of making great new songs.
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STATEMENT OF ROGER FAXON
I. Introduction

1. My name is Roger Faxon and I am President and Co-Chief Executive Officer (“CEO”) of
EMI Music Publishing (“EMI MP”), a division of The EMI Group. I am submitting this
statement to the Copyright Royalty Judges (“CRJs”) as part of these proceedings to describe the
important role music publishers play in support of songwriters and to emphasize the need for an

increase in the statutory mechanical royalty rate under Section 115 of the Copyright Act.
II. Background

2. I becarne Co-CEO of EMI MP in April 2006. Prior to this I. served as President and
Chief Operating Officer (“CO0O”) of EMI MP starting in January 2005. From early 2002 until
2005, 1 was Chief Financial Officer (“CFO”) of EMI Group plc, which also is the parent of EMI
Music, the division of EMI Group that includes its recorded music labels. From April 1999 until
early 2002, I was Executive Vice President and CFO of EMI MP. From 1994 to 1999, I was

Senior Vice President, Worldwide Business Development and Strategy for EMI Group, where I



directed the company’s global planning process and oversaw acquisitions of related businesses as

well as the company’s portfolio of media investments.

3. Prior to joining EM], in the early 1990s I was COO at Sotheby’s for North and South
American Operations and later CEO of Sotheby’s Europe. From 1986 to 1990, I was employed
at Tri-Star and Columbia Pictures and became Senior Executive Vice President of Columbia
Pictures. Between 1984 and 1986, I was a founding partner at Mount Company, a motion
picture and television production company whose films included Frantic, Bull Durham and
Tequila Sunrise. From 1980 to 1984, 1 was Executive Vice President and COO of LUCASFIL.M
Ltd, where I guided the operational affairs of the company, including the motion pictures Raiders
of the Lost Ark, Return of the Jedi and Indiana Jones and the Temple of Doom. Prior to 1980, 1
held several positions with the U.S. government. From 1976 through 1980, I was Chief of the
Professional Staff of the Subcommittee on Housing and Community Development in the U.S.
House of Representatives. Prior to this I was a founding staff member of the Congressional

Budget Office, an arm of the US. Congress.

4. I graduated from Johns Hopkins University in Baltimore with a Bachelor of Arts degree

in International Relations and Political Economy in 1971.

5. I currently am a member of the board of directors of the American Society of Composers,

Authors and Publishers (“*“ASCAP”) and Music Choice, a digital music programming service.

6. EMI MP currently is the largest music publishing company in the world. We represent
more songs and songwriters and generate more revenue from the dissemination of those songs
than anyone in the world. For the fiscal year ended March 31, 2006, EMI MP’s revenues were

$787.5 million. Our roster of songwriters includes many well-known artists such as Alicia Keys,



Natasha Beddingfield, James Blunt, Eminem, Sting, Alan Jackson, Billy Joel, Carol King, Rod
Stewart, Stevie Wonder, Lamont Dozier, Bill Withers, Marvin Gaye, Temptations, Diana Ross,
Gladys Knight, Rob Thomas, Nelly Furtado, Snoop Dogg, Goo Goo Dolls, Hinder, The Fray,
Ryan Cabrera, Jamiroquia, Gon'ilaz, Queen, Simply Red and White Stripes. Writer-producers on
our roster include Jay-Z (whose works have been performed by Gwen Stefani, Beyoncé,
Ludacris, Kanye West, and Christina Aguilera), Pharrell Williams (whose works have been
performed by Britney Spears, Justin Timberlake, Usher, Nelly and others), and Cathy Denis
(whose works have been performed, by among others, Kylie Minogue and Britney Spears). EMI
MP’s catalog has over a million titles, and includes many of the best known and most popular
songs such as: Ain’t No Mountain High Enough, Bohemian Rhapsody, Can't Take My Eyes Off
You, Dancing In The Moonlight, Daydream Believer, Every Breath You Take, Fields Of Gold,
Get Down On It, Have Yourself A Merry Little Christmas, How Sweet It Is, Hungry Like The
Wolf, I Heard It Through the Grape Vine, I'm Not In Love, the James Bond Theme, Lady
Marmalade, Let’s Get It On, Mamma Mia, Maggie May, Mony Mony, New York, New York,
Over The Rainbow, Santa Claus Is Comin’ To Town, Sexual Healing, Shout, Singin’ In The Rain,
.Strangers In The Night, That's The Way (I Like It), The Loco-motion, This Old Heart of Mine,
Walking Oﬁ Sunshine, We Gotta Get Out Of This Place, We Are The Champions, We Will Rock

You, What's Going On, Wild Thing, You've Got A Friend, and You've Lost That Loving Feeling.

III.  Purpose of this Proceeding

7. My understanding of the purpose of this proceeding is that the CRJs will set a royalty rate
for the compulsory mechanical license for making and distributing phonorecords under Section
115 of the Copyright Act. Rates will be set with respect to both physical music products (e.g.,

compact discs or “CDs,” and cassette tapes), and digital music products (e.g., full downloads,



limited downloads (limited by number of times they can be played or period of time for which
they can be played), on-demand or interactive streaming of songs, and ringtones). In doing so,

the CRIJs will apply the following criteria:

(a) To maximize the availability of creative works to the public;

(b)  To afford the copyright owner a fair return for his creative work and the copyright
user a fair income under existing economic conditions;

(¢)  To reflect the relative roles of the copyright owner and the copyright user in the
product made available to the public with respect to relative creative contribution, technological
contribution, capital investment, cost, risk, and contribution to the opening of new markets for
creative expression and media for their communication;

(d)  To minimize any disruptive impact on the structure of the industries involved and
on generally prevailing industry practices.

8. In this statement, I provide facts that I believe will be helpful to the CRIJs in applying
these criteria and that support increasing and establishing a fair royalty rate for each of the music

products covered by these proceedings.

IV. The Music Publisher’s Role

9. All value in musical compositions derives from the unique and irreplaceable creativity of
the songwriter. The song he or she creates has an intrinsic value, a value that does not and
should not depend on the fiscal needs of the record labels or digital music services. In
particular, the intrinsic value of the song requires that royalties payable to rights holders in
musical works not be reduced simply to enable record labels and digital services to increase their
revenues. The publisher's job is ensure that the songwriter receives remuneration that adequately

reflects the intrinsic value of the song.

10.  The fundamental role of the music publisher is to serve as a representative and advocate

for the interests of the songwriter and to ensure that the creative process is rewarded. The



publisher provides a variety of services and assistance that are crucial to a songwriter’s success.
These include (i) discovering new songwriters, (ii) providing advances and other financial
support so a songwriter can focus on writing music, (iii) providing collaborators and other
creative support to help a songwriter improve his or her work, (iv) promoting a songwriter’s
compositions to recording artists, rc;ord labels and other licensees such as on-line services,
television program producers and filmmakers, (v) ensuring a songwriter receives appropriate
compensation, and (vi) taking other steps to protect a songwriter’s ownership interests in his or
- her copyrights. In sum, the publisher supports a songwriter’s creation of musical compositions,
finds ways to make that music available to as many people as possible so it can be enjoyed and
experienced, and helps a songwriter realize the economic value from his or her creative work so

that the songwriter has a strong incentive to continue to create.

A. Discovering and Developing Songwriters

11.  The first challenge a publisher faces is to discover a talented songwriter. Publishers use
many means, and expend considerable resources, to make such discoveries. This includes
attending live performances, listening to demonstration records, or receiviﬁg recommendations
from a wide array of sources including other songwriters, club owners, managers or
acquaintances. More recently, publishers have scouted the intemmet and *“on-line communities”
for new talent. In fact, EMI MP has a staff member dedicated to searching the internet 1®Mng
for new songwriters. She is constantly perusing web sites such as myspace.com and
purevolum.com, as well as artists’ weblogs, on-line radio stations, and music television websites.
We use our demo studios to try out new bands and the material of new songwriters whom we
may be interested in signing or developing. Well-known songwriters discovered by EMI MP

include Alicia Keys and James Blunt, both of whom I discuss in greater detail below.



12.  The comerstone of EMI MP’s efforts to discover new talent is its unrivaled artist and
repertoire (“A&R”) staff. The A&R staff is responsible for finding and developing songwriting

talent.

REDACTED

Exhibit 1. A&R is the lifeblood
of our company, and we constantly reassess our A&R function to ensure that it remains dynamic

and attuned to current music trends.

13.  This search for talent is very much a hit or miss proposition and very few of the leads
pursued by our A&R employees bear fruit. An excellent description of the difficult nature of this
process was provided to me recently by Jake Ottmann, Creative Director for EMI MP in New

York:

I find bands to sign to EMI. The majority of my time is spent doing the research.
That involves many phone calls to contacts fanned out throughout the country and
around the world. Upon speaking with a contact, follow up is required. Each
contact always has three to five acts that they are recommending. Generally
speaking I speak to about 50 to 60 contacts a week. The equates to roughly 200
bands to listen to per week. If you do the math that comes out to a lot of songs to
go through.

Upon hearing a cool song, I'll generally go back and see if the band is playing
live. Talways like to see a band play live before I get interested. If they are great
live then it’s worth pursuing. Seeing bands is always a time consuming affair. If
the band is local, it’s a minimum of 3 hours to see, etc. If the band is out of town,
then it involves a whole day.

Last year I found 3 bands that were worth signing.
14, As a result of the efforts of our A&R staff and after sifting through thousands of

opportunities, we were able to sign 63 new songwriters in the U.S. in 2005.



15.  Once atalented songwriter is discovered, the next step is for the publisher to negotiate a
contract with the songwriter. The terms of this contract vary with the circumstanccs. Typically,
these contracts are for a period of time (e.g., one year with options for the publisher to extend the
term one year at a time) or until delivery of a certain number of songs or an album (e.g., with a
publisher’s option to pick up the next album or group of songs). In the majority of contracts
offered by EMI MP, royalties earned by songwriter compositions are shared with the publisher,

REDACTED

EMI MP pays the

songwriter a recoupable, but not returnable, advance against future royalty eamnings. The size of
the advance depends on a number of factors, including the potential of the songwriter, whether
the songwriter already has had successful songs, whether there is a “buzz” in the industry about
the songwriter and whether the songwriter has a record deal. When publishers compete to sign
the songwriter, the contract is likely tb include a more significant advance as well as a hi ghef

share of royalties.

16.  The payment of these advances by publishers is essential to enabling both new and
established songwriters to develop their talent and create new songs. These payments are
necessary to finance the day-to-day requirements of the songwriter’s career, including for
professional bills, management commissions, equipment costs, to hire vans for performances,
pay taxes and for general living expenses. Advances enable songwriters to survive financially so
~ they can concentrate on developing their talent and the musical compositions that are the

fundamental source of value for the music industry.

REDACTED



REDACTED

Exhibit 2.

17. Advances are investments in the songwriter’s talent based on the anticipated success of
the songwriter. There is, however, no guarantee that a particular songwriter's song will be
recorded or, if it is recorded, that the single or album on which it appears will be a success.
Indeed, only a small percentage of songwriters signed to publishing contracts achieve any

significant success. This is reflected in our historic experience in the recoupment of advances.

REDACTED

Exhibit 3. ~

REDACTED

Exhibit 4. Further, unlike
agreements between recording artists and record companies, which often contain major
deductions against artist royalties for items such as promotional goods, packaging and video

costs, publishers typically don’t contract for major deductions against songwriter royalties.



18. Once a publisher signs a songwriter, the role of the publisher is to help the songwriter
fully develop his or her talent and to promote the songwriter’s songs. This requires the publisher
to invest its time, money and expertise. For instance, EMI MP has recording studios that it
makes available to songwriters to work on their songs and to create demos. EMI MP does not
charge the songwriter for use of the studio unless the recording is ﬁsed as the basis for a recorded
work that will be released. It is in the interests of both the publisher and the songwriter that the
>rec0rding be as marketable as possible and demo recordings are an important part of promoting
the musical work. The publisher also may introduce the songwriter to other songwriters to help

the songwriter with his or her work or as part of a recommended collaboration.

19. Once a songwriter has created a body of work, the publisher’s next job is to promote the
songwriter’s songs to record labels and artists. In the case of singer-songwriters with whom EMI
MP has a development deal and who have not been signed by a record label, we promote the
artist to labels. It is not unusual for labels to wait to see how an artist develops under a
publishing deal before signing the artist to a record contract. Our job includes trying to make
such a record deal happen, which is usually necessary for the artist to take the next step in his or.
her career and achieve broad distribution of his or her works. The need for an artist to obtain a
record contract may be changing, however, as the expansion of on-line distribution provides

artists with alternative means for reaching consumers without the intervention of a record label.

20. We also engage in many other activities to promote use of our songwriters’ works. For
instance, EMI MP has created a digitized database of our songwriters’ music to help identify the
right piece of music for businesses that want to use music for promotional purposes, such as

advertisements. We also actively participate in developing new product ideas to increase use of



our songwriters’ compositions, including use of lyrics on mugs, posters, and websites such as

www.itspopart.com.

21. Another important means by which publishers secure income for songwriters is through
the issuance of synchronization licenses that allow songs to be used in television advertisements,
television programs, films and electronic games. For example, one of our composers, Alex
Heffes, has established himself as a leading British composer on film and television scores. His
breakthrough picture was the Oscar winning documentary One Day in September with Kevin
MacDonald. We were instrumental in enabling Alex to work on the film score and this has led
to a highly successful ongoing relationship between Alex and MacDonald, including for the
recently released Fox Searchlight film The Last King of Scotland and the film Touching the Void.
We have been instrumental in helping Alex secure commissions for other film scores such as The
Parole Officer and Imagine Me & You, and we arranged for soundtrack album releases of the
score for Touching the Void and The Parole Officer. We also have helped secure advertising
work for him. Similarly, we helped U.S. songwriter Pharrell Williams get his song Mamacita
used in the film Fast and the Furious: Tokyo Drift, Death Cab for Cutie get its song Someday
You Will Be Loved used in CSI, and The Fray get its song How to Save a Life used in Grey’s
Anatomy and Scrubs. Further, we helped James Brown get his Living in America in Rocky IV
and helped get Chris Comell’s You Know My Name in the latest James Bond film, Casino

Royale.

22.  These efforts by a publisher to further the development of a songwriter’s career represent
investments that usually are made at a significant risk, because, as noted above, most songwriters

do not ultimately achieve success.
REDACTED
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REDACTED Exhibit 5.

These investments must be made on behalf of a large number of songwriters, however, in order

to develop the relatively small number of songwriters who do succeed.

23.  Publishers also play a vital role in protecting the songwriter’s rights in his or her
compositions and in ensuring that the songwriter gets paid. In the first instance this relates to
licensing songwriters’ works. We are responsible for administering a variety rights for our
songwriters. The four principal rights (which account for virtually all of most songwriters’
incomes from their compositions) include: mechanical rights, which are at issue in this
proceeding, performance rights, synchronization rights (for use of compositions in films,
television programs, commercials and videos) and print rights. In the United States we license
mechanical rights to users either through The Harry Fox Agency, which acts as a clearing house
for music publisher rights or, where a licensee desires, we will license them directly. See Exhibit
6 (flowchart illustrating mechanical licensing relationships). Similarly, we license performance
rights through the performance rights organizations, ASCAP, BMI and SESAC, or directly.
Synchronization and print rights are licensed directly. EMI MP engages in substantial direct
licensing activities in the U.S. In the U.S. we have 67 employees engaged in licensing activities
out of 135 employees engaged in such activities globally. These activities account for
REDACTED and include the digital
media agreements we have entered into with the major labels as well as the many ringtone
licenses we have negotiated. (Both types of agreements are described in greater detail below.)
In addition to licensing, the publisher will register its songwn'ters’ works with the Register of
Copyrights and with collecting societies around the world. We collect and audit royalties due to

a songwriler for the reproduction, distribution, and other exploitation of his or her work. Finally,
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the publisher also protects the songwriter against infringements of his or her musical works.
These functions are an important and continuing service for songwriters who otherwise would

have to devote considerable time and effort to such administrative tasks or pay others to do so.

B. Examples of Songwriters Discovered or Developed by EMI MP

24.  To assist the CRJs in understanding the role music publishers play in discovering and
developing artists and promoting their compositions, the following are examples of the role EMI
MP and other publishers have played in recent years in the careers of a variety of artists, some

well-known, and others who are just beginning their careers.

25.  The first of these is the highly successful singer-songwriter Alicia Keys. Jody Gerson,
Executive Vice President, U.S. Creative, for EMI MP in Los Angeles, first learned about Alicia
from an acquaintance in the music business when Alicia was only 14 years old. After hearing a
tape of Alicia’s songs and meeting with her, Jody recognized Alicia’s considerable talent and
signed her to a contract. Jody flew Alicia to Los Angeles to work in the studio and record
demos. She also introduced Alicia to other songwriters and artists such as Warryn Campbell,
another promising songwriter, and shopped her songs to other artists trying to get them to record
the songs. EMI MP continued Alicia’s contract while she worked to develop her songs. Despite
Alicia’s great talent and Jody’s efforts, however, it took six years before Alicia achieved any

commercial success.

26. During this period, Alicia signed with Columbia Records and recorded an album, but
Columbia didn’t like the album and dropped her. Clive Davis, then head of Arista, bought Alicia
out of her Columbia deal. Davis, however, was subsequently fired. Aftera bidding war between

Arista and Davis’s new J Records label, Alicia went to J Records. Jody provided advice to
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Alicia as she considered with whom she wanted to work. In addition, advances from EMI MP
helped support Alicia when she was in between labels. After Alicia moved to J Records, Jody
helped get her opportunities to write music for other artists, including Aaliyah. Jody also
introduced Alicia to other writers, including Jermaine Dupri and Kandi Burruss, who would
write with Alicia on her first hit album, Songs in A Minor, which was released in 2001. That
album sold 12 million copies and featured the number one single Fallin. Alicia followed that up
with The Diary of Alicia Keys, in 2003. That album debuted at number one and has sold over

nine million copies.

27.  Since Alicia achieved success, Jody has continued to work closely with her to further
develop her songwriting as well as other aspects of her career. For instance, Jody arranged for
Alicia to meet Michael Mann, the director of the film Ali, to write music for the film. She also
got Alicia involved in writing with Christina Aguilera, which resulted in the song Impossible on
Aguilera’s Stripped album, and in writing with Usher. Jody continues to advise Alicia on other
collaborations. In addition, Jody has licensed Alicia’s songs for television shows, including
American Idol, America’s Got Talent, Celebrity Duets and Star Search. She also has pursued
licenses for branded products and video games. Further, Jody has advised and assisted Alicia
with respect to obtaining film roles, a film and television deal with Disney, and advice regarding

Alicia’s public relations firm, legal counsel and talent agent.

28.  Insum, Alicia’s story illustrates that even a very talented artist may need to work at her
craft for years before achieving any success, but that a publisher can help in very important ways
by sticking with the artist and providing her with opportunities to develop her talent and develop
relationships that can result in her music becoming widely known and appreciated. This

situation also illustrates that the investment a publisher makes in an artist may take many years to
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bear fruit. REDACTED

There is little doubt that without these monies she
would never have been able to develop her talent and achieve the huge success we now see.
Finally, Jody’s continuing efforts on Alicia’s behalf show that even after an artist has achieved
~ success, a publisher continues to provide important support for the artist’s creative efforts so that

those efforts achieve great value both for the artist and those who distribute or license her music.

29. A second example of EMI MP’s efforts on behalf of its songwriters is singer-songwriter
James Blunt. James’ debut Album, Back to Bedlam, has sold approximately 2.3 million copies
in the U.S. and reached number two on the Billboard album charts. Worldwide it had sold over
11 million copies by the end of 2005. In 2002, Declan Morrell of EMI MP’s A& R department
met with James. At this stage, James had written a number of lyrically accomplished songs that
the company thought had potential. However, James had not had any dealings with record
companies. EMI MP felt that, despite the risks involved in signing an unproven songwriter, he
had major potential and that with our creative and commercial input, that potential would be
realized. In the 18 months after signing Blunt in November 2002, EMI MP contributed not only
A&R expertise in the form of creative input but also recording facilities and co-writer input. A
number of tﬁe songs that James had written before he was signed to EMI MP required further
work before these could be recorded. One particular song was You're Beautiful, the hit single
released from his first album that reached number one on the U.S. charts. Because James had

. financial support from EMI MP, he had the time and space to work on his writing and produce a
body of work. We encouraged him to continue writing and to start performing so that his work
would be exposed to live audiences. The popularity of an artist can grow over a very short

period of live performances as it did with James. Once we had worked with James for some time
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and had demo recordings, we were able to broker introductions to labels and producers. A CD of
his work was circulated to various labels, but none was interested until Linda Perry of Custard
Records met Sally Perryman, EMI MP’s then head of A&R, and listened to a number of James’
songs. As aresult, and after James had performed at South by Southwest, the music industry
festival in Austin, Texas, James was signed by Custard Records in a joint venture with Warner

Music’s Atlantic label, in 2003.

30. EMI MP also introduced James to Guy Chambers, who is signed to EMI MP and is a
highly successful songwriter. James and Guy co-wrote one song, Tears and Rain, that was on
James’ album. A second song created in those writing sessions, Wasted, wasn’t used on James’
album but now has been recorded by another artist, Seal, for release in 2007. James' debut
album, Back to Bedlam, was released in 2005 and sold initially in very modest numbers. After
extensive concerts and performances arranged by his management and record company support,
however, James achieved huge success. However none of that would have been possible without
the substantial financial commitment made by EMI MP to James well before any record
company took an interest. Our advances, REDACTED

allowed James to develop his craft as both a songwriter and performer, laying the basis
for the massive success he has since achieved, James has maintained a close professional
relationship with Declan Morrell and they are in contact virtually everyday to discuss the
development of James’ next album, including the songs to be included, the timeframes and
whether collaborations with other songwriters should be considered. This album is due out in

2007.

31.  Another example of how publishers assist artists can be gleaned from the work of one of

EMI MP’s most successful A&R executives, Big Jon Platt. Big Jon started out as a DJ in Denver
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and developed a relationship with Chuck D of Public Enemy. At Chuck D’s suggestion, Big Jon
became involved with music publishing and began working for EMI MP in the mid-1990s. Over
the next decade, Big Jon developed relationships with a number of writers, including Jay-Z. In

2005, he was named Executive Vice President and Head of Urban music for EMI MP,

32. In May of this year, Billboard ran an article on Big Jon. A copy of that article is attached
as Exhibit 7. The article details the many ways in which Big Jon assists songwriters. His
activities range from helping to focus the publishing business on the potential of hip-hop
songwn’térs to negotiating favorable rates on samples for Kanye West. The.ccnterpiece of the
article is a description of Big Jon’s activities in a single, busy day. This includes taking
songwriter DJ Toomp to meet with the VP for Urban at SonyBMG, who then makes copies of
Toomp’s music to send to his artists. Big Jon next introduces Toomp.to Jay-Z, who sends the
young songwriter to see Beyoncé so she can listen to Toomp’s music. Big Jon also gives Toomp
advice on who he should work with and on business issues such as the range of publishing
royalties on videogames. In addition to his efforts with Toomp that day, Big Jon arranges a
mixing session between EMI writers, has an in-person meeting with a new writer he’s going to
-sign and listens to some of her songs. His day continues until 1:00 am in the moming, talking to
a songwriter’s lawyer and an independent (non-major record company) publisher. The article
further describes the broad scope of work Big Jon does for songwriters, including talking with
artists such as Kanye West after their album is complete about singles and marketing strategy. In
sum, Big Jon is another excellent example of how publishers help at every stage of a
songwriter’s career to expand the opportunities for a songwriter to develop his or her creative

talent and realize economic benefits from his or her music.
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33.  In August of this year, Billboard ran another article, this one detailing the ways in which
an array of publishers nurture young, unknown bands. A copy of the article is attached as
Exhibit 8. The article describes an example for each of the major publishers. For instance,
Sony/ATV discovered 17-year old Elyssa James from Rochester, New York after she had put her
songs on myspace.com. After signing a publishing deal, Sony/ATV brought her to New York
City on weekeods and holidays to work with other songwriters and producers. The publisher
also sent her to Europe to work with other writers and further develop her writing and sound.
Sony/ATYV plans to pitco Elyssa for films, TV and video games so she becomes known before
seeking a record deal for her. A second example involves Wamer/Chappell, which signed folk
artist Joe Purdy after hearing him perform at the South by Southwest festival in Austin, Texas
two years ago. The publisher gave Purdy financial support so he could goon the road and gain
experience as a performer and then funded his recording an album. He had 60,000 downloads
worldwide and his songs have been featured on the television programs Lost and Grey’s
Anatomy. Finally, Case Dillon landed a publishing deal with Zomba Music Publishing through
business connections and a private performance for David Mantel, Zomba’s president. Zomba
gave the 19-year old money to record a demo and provided feedback on his songs and materiai.
Mantel also personally helped Dillon put together an electronic press kit to be used to pitch his
songs for placements and other promotions and is helping to promote Dillon’s new band to
record labels and showcases, all of which are attended by a Zomba representative. As these
examples show, publishers provide young, unproven songwriters with business acumen, and

financial and creative support that it would be difficult for them to obtain in any other way.
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C. Providing Services to Users of Music
34.  Inorderto facilitate the greatest possible use and distribution of its songwriters’ creative
works, a publisher must provide good service to users of its songwriters’ music. At EMI MP,
one of our core business goals is to provide.exemplary service to users of music. We believe that
the greater the service to the users of music the more uses will be generated for our songwriters.

Services we provide to users include, but are not limited to:

@ Identification of the most appropriate music for their needs;

(b)  In the hit-driven digital world, provide users with market intelligence and early
access to certain product;

() Targeted music-based consulting and marketing based on industry specific
knowledge and music expertise, including the development of new product ideas incorporating
music;

(d)  Help in developing business models in the digital world by listening and
responding to users' music needs, including negotiation of deals designed to promote new uses of
music;

(e) Fast and efficient clearance of licensing requests (inclﬁding seeking approvals of
songwriters where necessary); and

) Assisting users to navigate the licensing and clearance process, through:

@) education in its intricacies;

(i) research on the status of rights in compositions desired by the user; and

(iii)  direct help in clearing rights with other publishers and master rights
holders. _

V. The Role of Publishers in the On-Line Distribution of Music

35.  Digital music distribution has grown rapidly in recent years and EMI MP expects this
growth to continue. For example, global wholesale revenues from digital distribution (including

ringtones, downloads and subscription services) were approximately

REDACTED
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REDACTED
See Exhibit 9.

36.  The basic functions of the music publisher are essentially the same in both the on-line
and off-line worlds: promoting the interests of songwriters by discovering and developing talent
and achieving the broadest possible distribution of songwriters’ creative works. It is important to
note, however, that music publishers have played an important role in the development of the on-
line distribution of music. Since as early as 2000, publishers have been licensing innovative,
secure on-line music services. For example, EMI MP licensed services such as Full Audio and
Click Radio, both limited download subscription services, at that time. In addition, in 2001, the
NMPA and The Harry Fox Agency entered into an agreement with the RIAA under which the
publishers agreed to allow the record labels to license their songwriters’ works to services
providing limited downloads and on-demand streaming in return for a modest advance and the
promise that once a rate was set in the current proceeding, we would receive retroactive
payments under the licenses. So for the last five years we gnd our songwﬁ'ters have foregone any
meaningful compensation from these services with the sole aim of encouraging the development
of these services. We believed that creating additional opportunities for the dissemination of our
songwriters’ works in the digital space by licensing legitimate new services was the best way to
serve our songwriters’ interests. In contrast, in the early years of this decade the record labels

were reluctant to license digital services.

37.  Atthe same time, EMI MP began entering into dozens of ringtone and mastertone
licenses that are described below. We also entered into New Digital Media Agreements with
Sony BMG, Universal and Warner covering the licensing of mastertones as well as several other

digital products. As these examples show, publishers have been at the vanguard of digital
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licensing efforts and EMI MP expects to continue to do so. We are dedicated to helping
innoVat_ive new digital services that are consumer friendly and that also protect and promote our

songwriters’ compositions.

38.  The traditional role of record labels is changing in the on-line world and so are the labels’
economics. Many of their existing functions ére either unnecessary or are being subsumed by
.other participants. This is most clearly the case with manufacturing and distribution where, in
the digital space, there is no need for the manufacture, warehousing and shipment of CDs or
other physical music products. In this environment labels do not have to bear the cost of product
returns. There is no product obsolescence since there are no manufactured goods, and there is
little or no bad debt or faulty product. The change also is affecting other aspects of the record
labels’ activities. The discovery of music is increasingly being done directly by consumers
through on-line sites like myspace.com, making the identification of artists with strong
preexisting fan bases easier for record labels. Over time this should significantly increase the
likelihood of success with new artist signings, lowering both the risk and cost of doing business
for record labels. Marketing and promotion in an on-line environment also offers the prospect of
reducing the cost of reaching consumers. On-line marketing is less about the money spent and
more about finding avenues to reach consumers in innovative ways. As a consequence, as on-
line and digital uses grow the economics for record labels will continue to improve. Record
labels or their parent companies often have referenced that they already are benefiting from these
improved economics even though, at this point, on-line and digital sales represent a relatively

small portion of their revenues.
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VI.  The Publishers’ Rate Proposal
A. The Proposed Rates
39.  The music publishers are proposing the following mechanical royalty rates:

(a) For physical products, an increase in the statutory rate from the greatest of 9.1
cents per song or 1.75 cents per minute of playing time or fraction thereof to the greatest of 12.5
cents per song or 2.40 cents per minute of playing time or fraction thereof;

M) For permanent or full downloads, the greatest of 15 cents per song or 2.90 cents
per minute of playing time or fraction thereof;

(©) For limited downloads, the greatest of (i) 15% of revenue, (ii) one-third of the
total content costs paid for mechanical rights to musical compositions and rights to sound
recordings; or (iii) the greatest of $0.0033 per use or $0.00064 per minute of playing time or
fraction thereof;

(d) For interactive streaming, the greatest of (i) 12.5% of revenue, (ii) 27.5% of the
total content costs paid for mechanical rights to musical compositions and rights to sound
recordings; or (iii) the greatest of $0.00275 per use or $0.00053 per minute of playing time or
fraction thereof;

(e) For ringtones (including mastertones), the greatest of (i) 15% of revenue, (ii) 15
cents per ringtone; or (iii) one-third of the total content costs paid for mechanical rights to
musical compositions and rights to sound recordings; and

® All penny rates in these proposed terms subject to periodic adjustments for
inflation as measured by the CPI.

40.  The following facts show why these rate increases are both reasonable and necessary to

provide appropriate incentives to songwriters to create music.
B. The Need for Higher Rates to Incent Creativity

41. My understanding is that one criterion the CRJs will consider in setting mechanical
royalty rates in this proceeding is to maximize the availability of creative works to the public.
See Copyright Act Section 801(b)(1)(A). In considering the appropriate rate for this purpose, it

is important to understand the process through which musical compositions are created.
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42.  Each year, hundreds of thousands of people attempt to write songs. See ASCAP Web

Site, www.ascap.com/about/ (ASCAP alone has 6ver 260,000 members, including songwriters,

composers, lyricists and music publishers); BMI Web Site, .

www.bmi.com/about/backgrounder.asp (BMI has over 300,000 members, including songwriters,

composers and music publishers). Of the songs that are written, very few ever will be published,
and very few of the published songs ever will become successful recordings. For instance, EMI
MP currently owns the rights to approximately 1.3 million songs worldwide. Of these,
REDACTED
Exhibit 10. The point of these
figures is that, in order to obtain the relatively small number of songs-that people really want to
listen to and purchase, there must be a sufficient incentive for the hundreds of thousands of

people who try to write songs to continue to do so.

43."  An analogy to this process is found in the development of new pharmaceuticals.
Pharmaceutical companies invest in large numbers of drugs hoping to come up with the next
Lipitor or Viagra. The development of each drug involves an expensive R&D process, numerous
regulatory hurdles and often takes many years. Only a very small percentage of drugs in
development ever become successful products, however. Development of these successful drugs
requires creating a sufficient incentive so that pharmaceutical companies will fund the R&D and

regulatory approval process for a large number of drugs, including the vast majority that fail.

44.  Music is no different. The R&D in the composition of music are the efforts made by the
hundreds of thousands of songwriters, most of which will produce nothing marketable, but out of
which will come the creations on which the music industry depends for value. As often has been

noted, the song is the foundation on which the music industry is based. The health and vitality of
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that industry as well as our culture depends on providing sufficient incentives to songwriters to
assure the very best creative output. The greater the risk of failure the greater the incentive must

be.

45.  The need for an increased royalty rate can be demonstrated by comparing current
conditions to those that existed when the current rates originally were agreed to in 1997. Since
that time, while the use of music has expanded greatly, particularly through the development of
digital distribution, the decline in album sales has reduced the opportunities for songwriters to
have their songs recorded. For instance, according to data compiled by the Recc;rding Industry
Association of America (“RIAA™), the record labels’ trade association, in 2000, U.S. CD album
sales were approximately 942 million units. In 2005, this figure was down to approximately 705
million. See RIAA 2005 Year-End Statistics, Exhibit 11. While digital album sales have been
increasing (from 4.6 million units in 2004 to 13.6 million units in 2005), they do not come close
to replacing these lost CD album sales. See RIAA 2005 Year-End Statistics, Exhibit 11. Piracy
also has played major role in this decline. According to the International Federation of
Phonographic Industries (“IFPI”), the value of pirated music worldwide is $5 billion, and the
number of tracks available for illegal download is 1 billion. For every track sold legitimately
there are six tracks taken illegally. See IFPI : 2006 Digital Music Report, 16,

http://www.ifpi.org/content/library/digital-music-report-2006.pdf. Ekhibit 12. The consequence

is that there is less money available to support the creative process, meaning that there are many
creative works, including great works, that never are composed. An increase in the mechanical
rate is required to offset this decline and restore the level of economic incentive to create musical

compositions that existed the last time the mechanical rate was set.
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46.  Another major factor in declining songwriter income is the imposition by record labels in
their contracts with singer-songwriters of “controlled composition clauses,” which have become
increasingly prevalent since the current rates were set in 1997. While controlled composition
clauses do not apply for the most part to digital products under the Digital Performance Right in
Sound Recordings Act of 1995, they continue to apply té physical products. Record labels first
began to demand controlled composition clauses during the 1960s and 1970s but they expanded
their demands for these clauses in the early 1980s. Controlled composition clauses typically
reduce the label’s obligation to pay mechanical royalties to 75% of the statutory royalty rate and
cap the number of songs on an album on which royalties are required to be paid (e.g., a 10-song
cap), which reduces the effective rate paid to well below the statutory rate. Controlled
composition clauses also reduce opportunities for songwriters who are not also recording artists.
An artist subject to a controlled composition clause who wants to use a song on his or her album
written by a songwriter not subject to such a clause must reduce his or her already reduced
royalty further to “reimburse” the record label for having to pay a non-controlled rate for that
songwriter’s song. This has discouraged the involvement of songwriters in collaborations with

artist/songwriters subject to controlled composition provisions in their recording contracts.

;17 . The adverse effect of controlled clauses on songwriter income has grown over the years
for a number of reasons. First, over time, as more new music subject to controlled composition
clauses has been released, the percentage of physicél product subject to these clauses has
increased. In addition, some of these clauses lock artists intb the statutory mechanical rate that
existed when they entered into their agreement with the record label, meaning that they have
realized no benefit from the increases in the statutory rate since that time. Further, while the

song cap has increased somewhat in recent years from the standard 10 songs to 11 songs in some
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instances, or even 12 songs for significant artists, these increases have not kept pace with the
growing number of songs on CDs. For all of these reasons, controlled composition clauses have
reduced songwriter income on physical products, a reduction that must be addressed with an

increase in the mechanical rate in order to maintain songwriters’ incentives to create.

C. The Enhanced Value of Music

48.  The proposed increases in the mechanical rate also are appropriate in light of the fact that
the value of musical compositions has increased in recent years. As significant contributors to
this trend, songwriters have a legitimate claim to benefit from that increase in value. A principal
reason for this increase has been the development of various forms of digital distribution that
make music more portable and accessible than it ever has been before. Consumers today can
purchase mus.ic at any time of day, can put music on their computer, CD, MP3 player and phone
and make digital quality copies when this is legally permitted. All of these uses not only

increase the demand for music but also the value of music to consumers.

49.  The value of music to the consumer also has increased because consumers have a greater
ability now to purchase only the songs they want instead of having to purchase a CD album that
may have a few songs they want and other songs in which they are less interested. This has
important implications for the mechanical royalty rate for digital products. When rates were last
set in 1997, the overwhelming majority of music purchases were albums, and the rate
represented an average value for the 12-14 songs on a CD album. See RIAA 2005 Year-End
Statistics (in 1997, approximately 930 million albums, containing upwards of 13 billion songs,
sold in all physical configurations as compared with only about 117 million singles), Exhibit 11.
As most people recognize, the value of the bundle (the album) has been driven by the value of a

few songs. From a songwriter perspective that was ok -- averaging that value over the total
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number of songs on the album was a reasonable compromise to facilitate licensing. A songwriter
was as likely to have a song that drove the sale of the album as not, so the view was that it would
all average out and over time the writers of the best songs would gain the appropriate value for
their songs. However, that has changed in the on-line and digital environment, which is |
principally a singles world in which consumers can and do limit purchases to those songs they
most want. See IFPI : 2006 Digital Music Report, 16,

http://www.ifpi.org/content/library/digital-music-report-2006.pdf, Exhibit 12, and Exhibit 13

REDACTED | That means
they can get the songs they want without having to .acquire the bundle, implicitly raising the
value of the songs they purchase. Clearly, once the album was unbundled, basing a songwriter’s
compensation upon an average of a bundle no longer represents an equitable sharing of value.
This supports a higher mechanical rate for digital downloads. (Songwriters also face increased
risk in the digital world that they will not be fully compensated for their creative efforts. In the
physical world all songs in the bundle representéd by the album are sold, so that songwriters are
paid regardless of which songs on the album turn out to be a hit. In the digital world, there is
greater risk that the songs released as singles will not be the hit songs, which could lead to
significantly reduced mechanical royalty income. An increased mechanical rate for digital

product is required to address this risk.)

50.  The increased value of a song in the on-line world reflects itself in a number of ways
which are not always seen in the retail price of the song. This is most evident with Apple’s
iTunes service, which is designed to sell hardware (iPods) by artificially holding down the price
of a download. Apple CEO Steve Jobs has said that Apple does not make any money on the sale

of music through the iTunes music store, but rather on the sale of iPods (Time magazine,
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November 17, 2003), Exhibit 14. Apple sells all of its songs regardless of whether they are hits
or not at 99 cents to encourage the purchase of iPods, which have generated significant revenues
and profits for the company. For instance, Apple introduced the iPod in late 2001. From 2002

through 2006 (fiscal years ending September 30), Apple’s revenues more than tripled from $5.7
billion to $19.3 billion, and its net income increased from $65 million to almost $2 billion. The

iPod has been the major source of this increased profitability. See Exhibit 15.

51.  This aspect of the value of music also is reflected explicitly in the recent agreement
between Microsoft and Universal Music regarding Microsoft’s new Zune music player. In return
for Universal licensing its music to Microsoft for use on Zune, Universal will receive both a
percentage of revenue from the sale of downloads as well as a percentage of the revenues from
sale of the Zune devices. See “Microsoft Strikes Deal for Music,” New York Times (November
9, 2006), Exhibit 16. This transaction constitutes recognition that the value of such devices to
consumers is largely based on and driven by the music that can be played on the device and that

the value in the composition has been diverted to the sale of the device.

52.  Finally, the value of music is reflected in Google’s recent acquisition of YouTube for
$1.65 billion. Much of YouTube’s value derives from the music that is available on that site. In
each of these models, the price of the music being made available to consumers has been set at
an artificially low level (in the case of YouTube, zero), but as the descriptions of these
businesses make clear, each of them derives significant value from the music associated with

their products.
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D. The Value of Music Reflected in Market Transactions

53.  Iunderstand the criteria the CRJs will apply in setting the mechanical royalty rate also
include providing a fair return to the songwriter for his or her creative work and a fair income to
the copyright user under existing economic conditions. Copyright Act, Section 801(b)(1)(B).
EMI MP and other publishers have negotiated numerous arms-length agreements regarding
mechanical rights in music that evidence thé terms each party believed would provide it with a
fair economic return. These agreements demonstrate that the rates being proposed by the

publishers are consistent with the rates that would be negotiated in a free market.

54.  The following are several examples of types of agreements that have resulted from arms-

length negotiations between EMI MP and digital service providers or record labels.

(a) Ringtone and Mastertone Agreements

55. Since as early as 2000, EMI MP has negotiated dozens of license agreements for
ringtones (monophonic and polyphonic versions of compositions licensed by EMI MP) as well
as mastertones (excerpts of songs recorded by an artist). (Unless otherwise indicated, references
below to “ringtones” are intended to include mastertones as well.) While these license
agreements provide evidence that the market value for mechanical rights is greater than the
current statutory rate, the context in which the agreements were negotiated makes clear that the
rates agreed upon are likely to be below those that would be agreed upon in a truly free market.
Until the Copyright Register’s recent ruling that certain ringtones are covered by the compulsory
license in Section 115 of the Copyright Act, EMI MP assumed that ringtones were not covered
by the statutory rate and negotiated on that basis in a competitive market. Other parties,
particularly the RIAA and its members, have long taken the position that Section 115 did apply.

The possibility that Section 115 might apply had a constraining effect on the negotiation of these
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agreements: while the rates agreed upon in these licenses consistently have been in excess of the
statutory rate for a compulsory license, they likely are below the rates that would be achieved in

a truly free market negotiation not subject to such a constraint.

56. For instance, in 2000 we negotiated a ringtone agreement with Beatnik, a company

affiliated with former recording artist Thomz;s Dolby. The agreed upon royalty rate was
REDACTED

significantly above the 7.55 cent statutory rate applicable at that time. An article published in

Billboard in 2004 titled “Ringtone Rumble Brewing’ demonstrates that mechanical rates for

ringtones of 10% of sales price with minima of 10-12 cents were well established in the

marketplace by that time. See Exhibit 17.

57. Attached as Exhibit 18 to this statement are approximately 50 EMI MP ringtone licenses

as well as a chart summarizing the licenses’ basic terms. As this chart and the agreements show,

the rates agreed upon under these licenses tend to be » of the ringtone retail price (e.g., $1
retail price for a monophonic tone, $2.50-$3.00 for a mastertone) with minima of REDACTED
The minima for mastertones are sometimes in the scent range. For example, the agreement

we entered into with Lagardere in 2004 provided for a rate of

-~

REDACTED . See Ringtone and Mastertone

License with Lagardere North America, Inc. (“Lagardere Ringtone License™), paragraph 6(c).
REDACTED

Many of these agreements also include recoupable advances -

and fixation fees
.- REDACTED
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58.  These agreements also provide that the rates are not subject to deductions for “free” or
“bonus” goods the record labels impose for CDs and that a full royalty will be paid for each
ringtone. See, e.g., Lagardere Ringtone License, paragraph 7(e). In contrast, artist contracts
with labels typically provide that CD units made available to retailers for free or for promotional
purposes will not be subject to a royalty. Further, the requirement that full rates be paid also
means that these rates are not reduced by the effect of controlled composition clauses that, as
discussed above, reduce the effective rate paid well below the statutory rate. The rates agreed
upon in these ringtone agreements thus result in the publisher and songwriter receiving a much

higher effective rate than that typically received under Section 115.

59.  The fact the rates described above have been agreed upon in such a large number of
licenses with so many different parties (including affiliates of major companies such as Sony and
Yamaha) over so many years is significant evidence that these agreements are the result of arms-
length negotiations that are much more representative of market rates for mechanical rights to
musical compositions than the current statutory mechanical royalty rate. Moreover, if all parties
to these agreements had agreed that the statutory rate did not apply to ringtones, the rates 